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MONDAY, MAY 17, 1954 


Unirep States SENATE, 
SUBCOMMITTEE ON Pusiic LANDS OF THE 
ComMITTEE ON INTERIOR AND INSULAR AFFAIRS, 
Washington, D. C. 

The subcommittee met at 10 a. m., pursuant to call, in the committee 
room, 224 Senate Office Building, Senator Frank A. Barrett, Wyoming, 
presiding. 

Present: Senators Barrett, Wyoming; Millikin, Colorado; and 
Cordon, Oregon. 

Also present: Kirkley S. Coulter, chief clerk of the committee; 
Stewart French, committee counsel; and N. D. McSherry, assistant 
chief clerk. 

Senator Barretrr. The committee will come to order. 

I am acting as chairman here this morning in the place of Senator 
Dworshak, who is detained on other committees. 

The bill before us is S. 3344, a measure introduced by Senator 
Millikin for himself and nine other Senators of both political parties, 
namely, Senators Johnson of Colorado; Bennett, of Utah; Case, of 
South Dakota; Mundt, of South Dakota; Watkins, of Utah; Kuchel, 
of California; Barrett, of Wyoming; Hunt, of Wyoming; and Ander- 
son, of New Mexico; and, at this point, I will direct that the text of 
the bill appear in the record. 

(S. 3344, the bill under consideration, is as follows:) 


[S. 3344, 83d Cong., 2d sess.] 


A BILL To amend the mineral leasing laws to provide for multiple mineral development of the same tracts 
of the public lands, and for other purposes 


Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, That, (a) subject to the conditions and provisions 
of this Act and to any valid intervening rights acquired under the laws of the 
United States, any mining claim located under the mining laws of the United 
States subsequent to July 31, 1939, and prior to February 10, 1954, on lands of 
the United States, which at the time of location were— 

(1) ineluded in a permit or lease issued under the mineral leasing laws; or 
(2) covered by an application or offer for a permit or lease which had 
been filed under the mineral leasing laws; or 
(3) known to be valuable for minerals subject to disposition under the 
mineral leasing laws, 
shall be effective to the same extent in all respects as if such lands at the time of 
location, and at all times thereafter, had not been so included or covered or known: 
Provided, however, That, in order to be entitled to the benefits of this Act, the 
owner of any such mining claim located prior to January 1, 1953, must have 
posted and filed for record, within the time allowed by the provisions of the Act 
of August 12, 1953 (67 Stat. 539), an amended notice of location as to such mining 
claim, stating that such notice was filed pursuant to the provisions of said Act 
of August 12, 1953, and for the purpose of obtaining the benefits thereof: And 
provided further, That, in order to obtain the benefits of this Act, the owner of 
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any such mining claim located subsequent to December 31, 1952, and prior to 
February 10, 1954, not later than one hundred and twenty days after the date of 
enactment of this Act, must post on such claim in the manner required for posting 
notice of location of mining claims and file for record in the office where the notice 
or certificate of location of such claim is of record an amended notice of location 
for such claim. stating t ich notice is filed pursuant to the provisions of this 
Act and for the purpose of obtaining the benefits thereof and, within said one 
hundred and twenty day period, if such owner shall have filed a uranium lease 
application as to the tract covered by such mining claim, must file with the 
Atomie Energy Commission a withdrawal of such uranium lease application or, 
if a uranium lease shall have issued pursuant thereto, a release of such lease, and 

st reeord a notice of the filing of such withdrawal or release in the countv 
office wherein such notice or certificate of location shall have been filed for record 

b) Labor performed or improvements made after the original location of and 
r for the benefit of anv mining claim which shall be entitled to the benefits 
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this Aet under the provisions of subsection (a) of this section 1, shall be recog- 
nized as applicable to such mining claim for all purposes to the same extent as 
f the validity of such mining claim were in no respect dependent upon the 


provi ions of this Act 

As to anv land covered by anv mining claim which is entitled to the benefits 
of tl Act under the provisions of subsection (a) of this section 1, any withdrawal 
+} 


or reservation of lands made after 1e Original location of such mining claim is 


hereby modified and amended so that the effect thereof upon such mining claim 

all be the same as if such mining claim had been located upon lands of the 
tes which, subsequent to July 31, 1939, and prior to the date of such 
withdrawal or reservation, were subject to location under the mining laws of the 
United State 











Sec. 2 1) Tf mining claim which shall have been located subsequent to 
Decem! 31, 19 and prior to February 10, 1954, and which shall be entitled 
{ he benefits of this Act, shall cover any lands embraced within any mining 


claim which shall have been located prior to January 1, 1953, and which shall 
t { » benefits of this Act, then as to such areas of conflict said mining 
elaim so located subsequent to December 31, 1952, shall be deemed to have been 
located December 11, 1953 

b) If any mining claim here after located shall cover any lands embraced within 
any mining claim which shall have been located prior to February 10, 1954, and 
which shall be entitled to the benefits of this Act, then as to such area of conflict 
said mining claim hereafter located shall be deemed to have been located one 
hundred and twenty-one days after the date of the enactment of this Act. 

Sec. 3. (a) Subject to the conditions and provisions of this Act and to any 
valid prior rights acquired under the laws of the United States, the owner of any 
pending uranium lease application or of any uranium lease shall have, for a period 
of one hundred and twenty days after the date of enactment of this Act, as limited 

ion (t this section 3, the right to locate mining claims upon the lands 
eovered by said application or lease 

(b) Any rights under any such mining claim so hereafter located pursuant to 
the provisions of subsection (a) of this section 3 shall be subject to any rights of 
the owner of any mining claim which was located prior to February 10, 1954, and 
which was valid at the date of the enactment of this Act or which may acquire val- 
idity under the provisions of this Act. As to any lands covered by a uranium 
lease and also by a pending uranium lease application, the right of mining loca- 
tion under this section 3, as between the owner of said lease and the owner of said 
application, shall be deemed as to such conflict area to be vested in the owner of 
said lease. As to any lands embraced in more than one such pending uranium 
lease application, such right of mining location, as between the owners of such 
conflicting applications, shall be deemed to be vested in the owner of the prior 
application Priority of such an application shall be determined by the time of 
posting on a tract of a notice of lease application in accordance with paragraph 
c) of the Atomie Energy Commission’s Domestic Uranium Program Circular 7 

10) 25 C. F. R. 60.7 (c)) provided there shall have been timely compliance with 
the other provisions of said paragraph (c) or, if there shall not have been such 
timely compliance, then by the time of the filing of the uranium lease application 
with the Atomic Energy Commission. Any rights under any mining claim located 
under the provisions of this section 3 shall terminate at the expiration of thirty 
davs after the filing for record of the notice or certificate of location of such mining 
claim unless, within said thirty-day period, the owner of the uranium lease appli- 
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cation or uranium lease upon which the location of such mining claim was predi- 
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cated shall have filed with the Atomic Energy Commission a withdrawal of said 
application or a release of said lease and shall have recorded a notice of the filing 
of such withdrawal or release in the county office wherein such notice or certifi- 
cate of location shall be of record. 

(c) Except as otherwise provided in subsections (a) and (b) of this section 3, no 
mining claim hereafter located shall be valid as to any lands which at the time of 
such location were covered by a uranium lease application or a uranium lease. 
Any tract upon which a notice of lease application has been posted in accordance 
with said paragraph (c) of said Circular 7 shall be deemed to have been included 
in & uranium lease application from and after the time of the posting of such 
notice of lease application: Provided, That there shall have been timely compliance 
with the other provisions of said paragraph (ce) or, if there shall not have been such 
timely compliance, then from and after the time of the filing of a uranium lease 
application with the Atomic Energy Commission. 

Sec. 4. Every mining claim or millsite hereafter located under the mining laws 
of the United States and every mining claim or millsite heretofore so located which 
shall be entitled to benefits under the first three sections of this Act shall be subject 
to @ reservation to the United States of all Leasing Act minerals and of the right 
(as limited in section 6 hereof) of the United States, its lessees, permittees, and 
licensees to enter upon the land covered by such mining claim or millsite and to 
prospect for, drill for, mine, treat, store, transport, and remove Leasing Act 
minerals and to use so much of the surface and subsurface of such mining claim 
or millsite as may be necessary for such purposes, and whenever reasonably neces- 
sary, for the purpose of prospecting for, drilling for, mining, treating, storing, 
transporting, and removing Leasing Act minerals on and from other lands; and any 
patent issued for any such mining claim or millsite shall contain such reservation. 

Sec. 5. Subject to the conditions and provisions of this Act, mining claims and 
millsites may hereafter be located under the mining laws of the United States on 
lands of the United States which at the time of location are 

(a) included in a permit or lease issued under the mineral leasing laws; or 
(b) covered by an application or offer for a permit or lease filed under the 
mineral leasing law; or 
(c) known to be valuable for minerals subject to disposition under the 
mineral leasing laws; 
to the same extent in all respects as if such lands were not so included or covered 
or known. 

Src. 6. (a) Where the same lands are being utilized for mining operations and 
Leasing Act operations, each of such operaticns shall be conducted, so far as 
reasonably practicable, in a manner compatible with such multiple use. 

(b) Any mining operations pursuant to rights under any unpatented or patented 
mining claim or millsite which shall be subject to a reservation to the United 
States of Leasing Act minerals as provided in this Act, shall be conducted, so far 
as reasonably practicable, in a manner which will avoid damage to any known 
deposit of any Leasing Act mineral. Subject to the provisions of subsection (d) 
of this section 6, mining operations shall be so conducted as not to endanger or 
materially interfere with any existing surface or underground improvements, 
workings, or facilities which may have been made for the purpose of Leasing 
Act operations, or with the utilization of such improvements, workings, or facilities 

(c) Any Leasing Act operations on lands covered by an unpatented or patented 
mining claim or millsite which shall be subject to a reservation to the United 
States of Leasing Act minerals as provided in this Act, shall be conducted, so far 
as reasonably practicable, in a manner which will avoid damage to any known 
deposit of any mineral not so reserved from such mining claim or millsite. Sub- 
ject to the provisions of subsection (d) of this section 6, Leasing Act operations shall 
be so conducted as not to endanger or materially interfere with any existing 
surface or underground improvements, workings, or facilities which may have 
been made for the purpose of mining operations, or with the utilization of such 
improvements, workings, or facilities 

(d) If, upon petition of either the mining operator or the Leasing Act operator, 
any court of competent jurisdiction shall find that a particular use in connection 
with one of such operations cannot be reasonably and properly conducted without 
endangering or materially interfering with the then existing improvements, 
workings, or facilities of the other of such operations or with the utilization thereof, 
and shall find that under the conditions and circumstances, as they then appear, 
the injury or damage which would result from denial of such particular use would 
outweigh the injury or damage which would result to such then existing improve- 
ments, workings, or facilities or from interference with the utilization thereof if 
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that particular use were allowed, then and in such event such court may permit 
such use upon payment (or upon furnishing of security determined by the court 
to be adequate to secure payment) to the party or parties who would be thus 
injured or damaged, of an amount to be fixed by the court as constituting fair 
compensation for the then reasonably contemplated injury or damage which 
would result to such then existing improvements, workings, or facilities or from 
interference with the utilization thereof by reason of the allowance of such par- 
ticular use 

(e) Where the same lands are being utilized for mining operations and Leasing 
Act operations, then upon request of the party conducting either of said opera- 
tions, the party conducting the other of said operations shall furnish to and at 
the expense of such requesting party copies of any information which said other 
party may have, as to the situs ef any improvements, workings, or facilities 
theretofore made upon such lands, and upon like request, shall permit such 
requesting party, at the risk of such requesting party, to have access at reasonable 
times to any such improvements, workings, or facilities for the purpose of survey- 
ing and checking or determining the situs thereof. If damage to or material 
interference with a party’s improvements, workings, facilities, or with the utiliza- 
tion thereof shall result from such party’s failure, after request, to so furnish to 
the requesting party such information or from denial of such access, such failure 
or denial shall relieve the requesting party of any liability for the damage or 
interference resulting by reason of such failure or denial Failure of a party to 
furnish requested information or access shall not impose upon such party any 
liability to the requesting party other than for such costs of court and attorney’s 
fees as may be allowed to the requesting party in enforcing by court action the 
obligations of this section as to the furnishing of information and access The 
obligation hereunder of any party to furnish requested information shall be limited 
to map and survey information then available to such party with respect to the 
situs of improvements, workings, and facilities and the furnishing thereof shall 
not be deemed to constitute any representation as to the accuracy of such infor- 
mation. 

Sec. 7. (a) Any applicant, offeror, permittee, or lessee under the mineral leas- 
ing laws may file in the office of the Secretary of the Interior, or in such office as 
he may designate, a request for publication of notice of such application, offer, 
permit, or lease The filing of such request for publication shall be accompanied 
by an affidavit or affidavits of a person or persons over twenty-one years of age 
setting forth that the affiant or affiants have examined the lands involved in a 
reasonable effort to ascertain whether any person or persons were in actual 
possession of or engaged in the working of such lands or any part thereof, and, if 
no person or persons were found to be in actual possession of or engaged in the 
working of said lands or any part thereof on the date of such examination, setting 
forth such fact, or, if any person or persons were so found to be in actual possession 
or engaged in such working on the date of such examination, setting forth the 
name and address of each such person, unless affiant shall have been unable 
through reasonable inquiry to obtain information as to the name and address of 
any such person, in which event the affidavit shall set forth fully the nature and 
results of such inquiry 

Thereupon the Secretary of the Interior, or his designated representative, at 
the expense of the requesting person (who, prior to the commencement of publi- 
cation, must furnish the agreement of the publisher to hold such requesting person 
alone responsible for charges of publication), shall cause notice of such applica- 
tion, offer, permit, or lease to be published in a newspaper having general circu- 
la‘ion in the county in which the lands involved are situate. 

Such notice shall describe the lands covered by such application, offer, permit, 
or lease and shall notify whomever it may concern that if any person claiming or 
asserting under, or by virtue of, any unpatented mining claim, any right or 
interest in Leasing Act minerals as to such lands or any part thereof, shall fail to 
file in the office where such request for publication was filed (which office shall be 
specified in such notice) and within one hundred fifty days from the date of the 
first publication of such notice, a verified statement which shall set forth, as to 
such unpatented mining claim: 

(1) The date of location; 

(2) The book and page of recordation of the notice or certificate of lccation; 

(3) The section or sections of the publie land surveys which embrace such 
mining claim; or if such lands are unsurveyed, either the section or sections 
which would probably embrace such mining claim when the public land 
surveys are extended to such lands or a tie by courses and distances to an 
approved United States mineral monument; 
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(4) Whether such claimant is a locator or purchaser under such location; 
and 
(5) The name and address of such claimant and names and addresses so 
far as known to the claimant of any other person or persons claiming any 
interest or interests in or under such unpatented mining claim; 
such failure shall be conclusively deemed (i) to constitute a waiver and relinquish- 
ment by such mining claimant of any and all right, title, and interest under such 
mining claim as to, but only as to, Leasing Act minerals, and (ii) to constitute a 
consent by such mining claimant that such mining claim and any patent issued 
therefor, shall be subject to the reservation specified in section 4 of this Act, and 
(iii) to preclude thereafter any assertion vy such mining claimant of any right or 
title to or interest in any Leasing Act mineral by reason of such mining claim. 

If such notice is published in a daily paper, it shall be published in the Wednes- 
day issue for nine consecutive weeks, or, if in a weekly paper, in nine consecutive 
issues, or, if in a semiweekly or triweekly paper, in the issue of the same day of 
each week for nine consecutive weeks. 

Within fifteen days after the date of first publication of such notice, the person 
requesting such publication (1) shall cause a copy of such notice to be personally 
delivered to or to be sent by registered mail addressed to each person in possession 
or engaged in the working of the land whose name and address is shown by an 
affidavit filed as aforesaid, and to each person who may have filed, as to any lands 
described in said notice, a request for notices, as provided in subsection (d) of 
this section 7, and (2) shall file in the office where said request for publication was 
filed an affidavit showing that copies have been so delivered or mailed. 

(b) If any claimant under any unpatented mining claim which embraces any 
of the lands described in any notice published in accordance with the provisions 
of subsection (a) of this section 7 shall fail to file a verified statement, as above 
provided, within one hundred and fifty days from the date of the first publication 
of such notice, such failure shall be conclusively deemed, except as otherwise 
provided in subsection (e) of this section 7, (i) to constitute a waiver and relin- 
quishment by such mining claimant of any and all right, title, and interest under 
such mining claim as to, but only as to, Leasing Act minerals, and (ii) to constitute 
a consent by such mining claimant that such mining claim and any patent issued 
therefor, shall be subject to the reservation specified in section 4 of this Act, and 
(iii) to preclude thereafter any assertion by such mining claimant of any right 
or title to or interest in any Leasing Act mineral by reason of such mining claim. 

(c) If any verified statement shall be filed by a mining claimant as provided 
in subsection (a) of this section 7, then the Secretary of the Interior or his desig- 
nated representative shall fix a time and place for a hearing to determine the 
validity and effectiveness of the mining claimant’s asserted right or interest in 
Leasing Act minerals. The procedures with respect to notice of such a hearing 
and the conduct thereof, and in respect to appeals shall follow the then established 
general procedures and rules of practice of the Department of the Interior in 
respect to contests or protests affecting publie lands of the United States. If 
at any time prior to a hearing the person requesting publication of notice and 
any person filing a verified statement pursuant to such notice shall so stipulate, 
then to the extent so stipulated, but only to such extent, no hearing shall be held 
with respect to rights asserted under that verified statement, and to the extent 
defined by the stipulation the rights asserted under that verified statement shall 
be deemed to be unaffected by that particular published notice. 

(d) Any person claiming any right in Leasing Act minerals under or by virtue 
of any unpatented mining claim and desiring to receive a copy of any notice of 
any application, offer, permit, or lease which may be published as above provided 
in subsection (a) of this section 7, and which may affect lands embraced in such 
mining claim, may cause to be filed for record in the county office of record where 
the notice or certificate of location of such mining claim shall have been recorded, 
a duly acknowledged request for a copy of any such notice. Such request for 
copies shall set forth the name and address of the person requesting copies and 
shall also set forth, as to each mining claim under which such person asserts rights 
in Leasing Act minerals: 

(1) the date of location; 

(2) the book and page of the recordation of the nctice or certificate of 
location; and 

(3) the section or sections of the public land surveys which embrace such 
mining claim; or if such lands are unsurveyed, either the section or sections 
which would probably embrace such mining claim when the public land 
surveys are extended to such lands or a tie by courses and distances to an 
approved United States mineral monument. 
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Other than in respect to the requirements of subsection (a) of this secticn 7 as 
to personal delivery or mailing of cop of notices and in respect to the pro- 
no such request for copies of published 
notices and no statement or allegation in such request and no recordation thereof 


shall affect. title to anv mining claim or to any land, or be deemed to constitute 


es 
‘ 


visions of subsection (e) of this section 





constructive notice to any person that the person requesting copies has, or claims, 
any right, title, or interest in or under any mining claim referred to in such 
request 

e) If any applicant, offieror, permittee, or lessee shall fail to comply with the 
requirements of subsection (a) of this section 7 as to the personal delivery or 
mailing of a copy of notice to any person, the publication of such notice shall be 
deemed wholly ineffectual as to that person or as to the rights asserted by that 
person and the failure of that person to file a verified statement, as provided in 
such notice, shall in no manner affect, diminish, prejudice or bar any rights of 
that person 

Sec. 8 The owner or owners of any mining claim heretofore located may, at 
any time prior to issuance of patent therefor, waive and relinquish all rights 
thereunder to Leasing Act minerals. The execution and acknowledgment of 
such a waiver and relinquishment by such owner or owners and the recordation 
thereof in the office where the notice or certificate of location of such mining 
claim is of record shall render such mining claim thereafter subject to the reser- 
vation referred to in section 4 of this Act and any patent issued therefor shall 
contain such a reservation, but no such waiver or relinquishment shall be deemed 
in any manner to constitute any concession as to the date of priority of rights 
under said mining claim or as to the validity thereof. 

Sec. 9. Notwithstanding the provisions of the Atomic Energy Act, and par- 
ticularly section 5 (b) (7) thereof, or the provisions of the Act of August 12, 1953 
67 Stat 539), and particularly section 3 thereof, any mining claim, whether 
heretofore or hereafter located under the mining laws of the United States, for, 
or based upon a discovery of a mineral deposit which is a fissionable source 
material and which, except for the possible contrary construction of the Atomic 
Energy Act, would have been or would be locatable under such mining laws, 
shall be valid and effective in all respects to the same extent as if said mineral 
deposit were a locatable mineral deposit other than a fissionable source material. 
Notwithstanding the provisions of said section 5 (b) (7) of the Atomic Energy 
Act no mining claim heretofore or hereafter located under the mining laws of 
the United States shall be subject to, and no mineral patent hereafter issued 
shall contain, a reservation to the United States of fissionable source material, 
but the United States, its agents or representatives, shall have the right at any 
time to enter upon the land to prospect for, mine and remove fissionable source 
material upon making just compensation for any damage or injury occasioned 
thereby: Provided, That no such right of entry shall be exercised unless the 
Atomic Energy Commission shall have determined that the security needs of 
the United States require emergency production of fissionable source materials: 
Provided further, That the amounts to be paid to the owners of rights under any 
such mining claim for any fissionable source material so mined and removed by 
the United States, its agents or representatives, shall be such amounts as the 
Commission in its discretion deems to be fair and reasonable. 

Sec. 10. As used in this Act “mineral leasing laws’ shall mean the Act of 
October 20, 1914 (38 Stat. 741); the Act of February 25, 1920 (41 Stat. 437); 
the Act of April 17, 1926 (44 Stat. 301); the Act of February 7, 1927 (44 Stat. 
1057); and all Acts heretofore or hereafter enacted which are amendatory of or 
supplementary to any of the foregoing Acts; “‘leasing Act minerals’? shall mean 
all minerals which, upon the effective date of this Act, are provided in the mineral 
leasing laws to be disposed of thereunder, “Leasing Act operations” shall mean 
operations conducted under a lease, permit, or license issued under the mineral 
leasing laws in or incidental to prospecting for, drilling for, mining, treating, 
storing, transporting, or removing Leasing Act minerals; ‘‘mining operations” 
shall mean operations under any unpatented or patented mining claim or millsite 
in or incidental to prospecting for, mining, treating, storing, transporting, or 
removing minerals other than Leasing Act minerals and any other use under 
any claim of right or title based upon such mining claim or millsite; ‘‘Leasing Act 
operator” shall mean any party who shall conduct Leasing Act operations; 
“mining operator’ shall mean any party who shall conduct mining operations; 
“Atomic Energy Act’’ shall mean the Act of August 1, 1946 (60 Stat. 755), and 
all heretofore enacted Acts which are amendatory of or supplementary to said 
Act; “Atomic Energy Commission” shall mean the United States Atomic Energy 
Commission established under the Atomic Energy Act or any amendments 
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thereof; ‘“‘fissionable source material’ shall mean uranium, thorium, and all 
other materials referred to in section 5 (b) (7) of the Atomic Energy Act as 
reserved or to be reserved to the United States; “uranium lease application”’ 
shall mean an application for a uranium lease filed with said Commission pur- 
suant to the provisions of its Domestic Uranium Program Circular 7 (10 C. F. R. 
60.7); ‘uranium lease’”’ shall mean a uranium mining lease issued by said Com- 
mission pursuant to the provisions of said Circular; and ‘‘person’”’ shall mean 
any individual, corporation, partnership, or other legal entity. 

Sec. 11. If any provision of this Act, or the application of such provision to 
any person or circumstances, is held unconstitutional, invalid, or unenforcible, the 
remainder of this Act or the application of such provision to persons or circum- 
stances other than those as to which it is held unconstitutional, invalid, or un- 
enforcible, shall not be affected thereby. 


Senator Barrerr. We have a report on the bill from Mr. Orme 
Lewis, Assistant Secretary of the Interior, under date of May 14, 
1954, and we will put the report in the record, too, at this point. 

(The report referred to is as follows:) 


Unirep States DEPARTMENT OF THE INTERIOR, 
OFFICE OF THE SECRETARY, 
Washington 25, D. C., May 14, 1954. 
Hon. Huau But.er, 
Chairman, Committee on Interior and Insular Affairs, 
United States Senate, Washington 25. D. C. 

My Dear Senator But.er: This is in reply to the request of your Com- 
mittee for a report on 8S. 3344, a bill to amend the mineral leasing laws to provide 
for multiple mineral development of the same tracts of the public lands, and for 
other purposes. 

I recommend the enactment of this bill. 

The United States mining laws provide for the location of mining claims on 
public lands containing valuable mineral deposits (30 U. S. C., see. 22 et seq.). 
After February 25, 1920, deposits of coal, phosphate, sodium, potassium, oil, 
oil shale, or gas became subject to disposition under the mineral leasing laws 
(30 U.S. C., see. 181 et seq.). Section 37 of the 1920 act provided that, except 
as to valid claims then existing, such deposits could be disposed of only under 
the mineral leasing laws (30 U.S. C., see. 193). Lands which were known to 
be valuable for minerals subject to the leasing laws or which were included in 
leases, permits, or applications or offers therefor could no longer be acquired 
under the mining laws. 

To permit multiple development of lands in these latter categories, Congress 
passed the act of August 12, 1953 (67 Stat. 539), which, under certain conditions, 
validated mining claims located on such lands after July 31, 1939, but not later 
than December 31, 1952. 5S. 3344 would make some revisions in the terms of 
the 1953 act, but, in general, holders of such mining claims located after December 
31, 1952, and prior to February 10, 1954, would be given the same benefits as 
those located prior to January 1, 1953, and these benefits would apply to a 
mining location which is made after the enactment of S. 3344. 

The first 3 sections of S. 3344 provide for the validation of mining claims 
located subsequent to July 31, 1939, and prior to February 10, 1954, together 
with provisions for the conversion, at the election of the owners thereof, of 
uranium leases issued by the Atomic Energy Commission and applications for 
such uranium leases. 

Sections 4 through 8 are provisions of general application modifying the mineral 
leasing laws and the mining laws in certain significant respects in the interests 
of encouraging multiple mineral development On mining claims and lands previ- 
ously subject to mineral development Only under the mineral leasing laws. 

Section 9 would revise section 5 (b) (7) of the Atomic Energy Act of 1946 
(42 U.S. C., see. 1805) and section 3 of the act of August 12, 1953, supra to 
remove any doubts that mining claims have been and may be validly located 
for valuable deposits of fissionable source materials. This provision appears to 
be of utmost importance to the maintenance of an adequate supply of fissionable 
source materials. However, this Department defers to the views of the Atomic 
Energy Commission with respect to the specific language proposed. 

The following section-by-section discussion is limited to the important additions 
to or changes in the provisions of existing law (including the act of August 12, 
1953, supra). 
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The provision in section | of the bill calling for posting and recording of amended 
notices of location is patterned after the 1953 act. However, if the claimant pre- 
viously has filed a lease application or obtained a lease under Domestic Uranium 
Program Circular 7 of the Atomic Energy Commission for the same land, he 
would be required to file with the Commission a withdrawal of any such application 
or a release of any such lease and to record a notice of his withdrawal or release 
in the office where his notice of mining location shall have been filed. This pro- 
vision seems very desirable, since it should tend to clarify the record title where 
both uranium leases and mining claims would otherwise cover the same land. 

Section 2 deals with possible conflicts which may arise between mining claimants. 
The first possible conflict dealt with is that between (a) mining claims located 
prior to January 1, 19538, and (6) claims located after December 31, 1952, but 
prior to February 10, 1954. The second possible conflict mentioned is between 
(c) claims located prior to February 10, 1954, and (d) claims located after the date 
of enactment of these bills. In the case of the first possible conflict, claims in 
category (b) are to be presumed as located December 11, 1953, which is the day 
following the last date for recording category (a) mining claims under the 1953 
act. In the case of the second possible conflict, claims in category (d) are to be 
presumed as located 121 days after enactment of the bill, that is, the day following 
the last date for recording category (c) mining claims. 

Section 3 gives the holder of any pending uranium lease application or of a 
uranium lease a preference right to locate a mining claim within 120 days after the 
enactment date as against claimants attempting to locate a claim after the date of 
enactment Provision is made for priorities among conflicting claimants to this 
preference right 

nder Section 4 of the bill all mining claims and millsites located after enact- 
ment would be subject to a reservation to the United States of Leasing Act min- 
erals \ll claims validated by the bill would also be subject to such a reserva- 
tion 

Section 5 expressly provides for the location, after enactment, of mining claims 
on lands valuable for leasable minerals, or included in a mineral lease or permit or 
an application or offer for a mineral lease or permit. 

Section 6 of the bill would set up legal standards for leasing act and mining 
operations on the same lands. Each type of operation generally would be re- 
quired to be conducted so as not to endanger or materially interfere with any 
existing surface or underground improvements, workings, or facilities made for the 
other type of operation, or with the utilization of such improvement, workings, or 
facilities \n exception is provided permitting such injury or damage if a court 
of competent jurisdiction finds that the refusal to permit the injury or damage 
would cause greater damage than that which would result to the existing improve- 
ments, workings, or facilities, or from interference with the utilization thereof, if 
the use were allowed. However, fair compensation would be required. Provision 
is also made for interchange of information and reasonable access to each other’s 
facilities, workings, and improvements. 

Section 7 authorizes publication of notice of any Leasing Act permit, lease, or 
application or offer for such permit or lease. The mining claimant may file a 
claim to minerals subject to the mineral leasing laws by reason of his mining 
location. If he does not file his claim within 150 days after the date of first pub- 
lication of the notice, any claim or right to these minerals by the locator will be 
deemed to be relinquished. If a claim is asserted, this Department would hold 
hearings to determine the right of the claimant to the minerals. This provision 
would delay somewhat the issuance of mineral leases and permits, but would 
furnish the mineral lessee or permittee with some security of title with respect 
to outstanding claims to the land he wishes to explore or develop. The publica- 
tion provisions are comparable to those applicable to contests of applications for 
mineral patents under the mining laws. 

A typographical error on page 8, line 6, of the bill may be corrected by striking 
out the word “law” and inserting in lieu thereof the word “laws.’”’ This Depart- 
ment strongly supports this bill since it would encourage fuller mineral develop- 
ment of the public lands. 

Since I am informed that there is a particular urgency for the submission of the 
views of the Department, this report has not been cleared through the Bureau 
of the Budget and, therefore, no commitment can be made concerning the rela- 
tionship of the views expressed herein to the program of the President. 

Sincerely yours, 
OrmeE Lewis, 
Assistant Secretary of the Interior. 
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(A report on the bill was subsequently received from the Atomic 
Energy Commission, which report is hereinbelow set forth in full:) 


Unirep States Atomic ENERGY COMMISSION, 
Washington, D. C., May 21, 1954. 
Hon. Huau Butier, 
Chairman, Committee on Interior and Insular Affairs, 
United States Senate. 

Dear SENATOR ButLeR: Our views have been requested on S. 3344 and 
H. R. 8892, identical bills to amend the mineral leasing laws to provide for multiple 
mineral development of the same tracts of the public lands, and other purp)ses. 

Insofar as they bear upon the activities and field of interest of the Atomic 
Energy Commission, the bills appear to have two major objectives: 1. to permit 
establishment of mining claims under the mining laws on lands to which the 
mineral leasing acts are applicable and 2. to confirm that despite the reservation 
to the United States of source material in the public lands set forth in section 
5 (b) (7) of the Atomic Energy Act of 1946, as amended, valid mining claims may 
be established on the basis of a discovery of a source material alone. 

We are of the opinion that realization of both objectives would further the 
Commission’s aim of encouraging greater domestic production of source materials 
and are therefore happy to state our recommendation that the proposal be enacted. 
We should like to suggest certain amendments, however, which we believe are 
fully in keeping with the apparent purposes of the bills. The changes we suggest 
fall into two categories. 

First, a group of formal changes which require very little discussion, all falling on 
page 21 of the committee prints: 

1. In lines 1 and 2 of page 21, reference is made to the act of August 1, 1946, 
and “all heretofore enacted acts which are amendatory of or supplementary to said 
act.’’ Since it might be difficult to determine with certainty what acts are “‘supple- 
mentary to” the Atomic Energy Act of 1946, our suggestion would be to substitute 
the words ‘‘as amended”’ for the longer phrase just quoted. 

2. In line 7 of page 21 reference is made to “section 5 (b) (7) of the Atomie 
Energy Act.’’ We believe that the reference should be to section 5 (b) (1). 

3. In lines 8 through 14 of page 21 definitions are set forth of ‘uranium lease 
application” and ‘‘uranium lease.” Both are defined by reference to the provisions 
of the Commission’s Domestic Uranium Program Circular 7. We assume that 
all uranium lease applications or uranium leases relating to oil and gas lands are 
meant to be comprehended and that the reference to circular 7 is intended to 
be shorthand for this purpose. The fact that the Commission both received some 
applications and issued some leases prior to the promulation of circular 7 produces 
the result that the shorthand phrase is somewhat deficient for its intended 
purpose. It is suggested that lines 8 through 14 be revised to read as follows: 

“Uranium lease application” shall mean an application for a uranium lease filed 
with said Commission with respect to lands which would be open for entry under 
the mining laws except for their being lands embraced within an offer, applica- 
tion, permit, or lease under the mineral leasing laws or lands known to be valualbe 
for minerals leasable under those laws; ‘“‘uranium lease’’ shall mean a uranium 
mining lease issued by said Commission with respect to any such lands. 

Second, substitution of an entirely different draft for section 9 of the bills: 
This proposed alternative, set forth in full in the attached memorandum, is be- 
lieved to be entirely consistent, so far as objectives are concerned, with section 9 
as now set forth in the bills. It embodies the substance of proposals set forth 
in a general bill to amend the Atomic Energy Act, H. R. 8862 and 8S. 3323, now 
under consideration by the Joint Committee on Atomic Energy. It approaches 
the problems created by the reservation embodied in section 5 (b) (7) of the Atomic 
Energy Act by expunging the reservation from the act in its entirety. This would 
represent no economic loss to the Government since at no time has the Atomic 
Energy Commission paid less for source materials originating on lands subject to 
the reservation than it has for source materials originating on lands to which the 
reservation had no application. The principal practical effect of the reservation 
thus far has been detrimental to the Commission’s program in that, although 
neither the Commission nor the Department of the Interior believes there is legal 
ground for it, doubt has arisen in the mining industry as to whether a mining claim 
based on the discovery of a source material alone is legally valid. Conrplete dele- 
tion of the reservation would place source materials on the same footing as any 
other minerals within the scope of the mining laws of 1872, as amended, and 
thereby leave no doubt whatsoever on this score. 
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With the deletion of the reservation, three related amendments of the Atomic 
energy Act of 1946 become necessary: 

1. Phe reservation of section 5 (b) (7) ineludes a right to enter upon the land 
and prospect for, mine, and remove source materials, with just compensation for 
any damage or injury occasioned thereby Because s¢ ction 5 (b) (5) of the Atomic 
Energy Act in its present form authorizes the Commission to acquire by purchase 
or condemnation supplies of source materials or any interest in real property con- 
taining deposits of source materials, the deletion of the part of the reservation 
giving the United States rights to enter upon lands containing source materials is 
of no great consequence to the Commission On the other hand, the Commission’s 
authority under section 5 (b) (5) to acquire source materials and interests in real 
property containing them does not explicitly comprehend acquisition of prospect- 
ing and exploratory rights in lands deemed to have possibilities of containing 
source materials Hence, it is suggested that the scope of section 5 (b) (5) be en- 
larged to comprehend exploratory and prospecting rights. With section 5 (b) (5) 
thus amended, section 5 (b) (6) in its present form would be superfluous and 
should be deleted 


2. Although enactment of S. 3344 and H. R. 8892 would no longer make it 
necessary for the Commission to issue leases for source materials with respect 
to oil and gas lands, a narrow area would remain (e. g. source materials discovered 
on lands withdrawn other than by reason of the application of the mineral leasing 
law in which the onlv way the Commission could be assured of making deposits 
of source materials available for development and mining by private industry 
would be through the exercise of the leasing power The Commission’s existing 
power to issue leases is legally founded upon the reservation now set forth in 
eCctIO! ) ) 7 of the Atomic | nergy Act Hence, li the reservation is del ‘ted 
as proposed it will be necessary to add an explicit authorization to the Com- 
mission to issue leases for source materials with respect to lands belonging to the 
United States 

3. Sinee the reservation would be deleted for the future and since, where it 
exists, it is productive of uncertainty rather than advantageous to the Govern- 


ment, it is believed desirable to authorize the heads of agencies who have issued 
conveyances subject to the reservation to release the present holders of the land 
from the reservation \s indicated above this would put to rest any lingering 
doubts about validity of the claims in question without sacrifice of any substantial 
interest by the Government 
The pressure of time has prevented us from submitting this report to the 
Bureau of the Budget 
Sincerely yours, 
Lewis L. Strauss, Chairman 


Enclosure: Memorandum on S. 3344 and H. R. 8892. 


MEMORANDUM ON 8. 3344 anp H. R. 8892 


Che following is suggested for insertion in the above bills in lieu of section 9 as 
set forth in the committee prints dated April 26 and April 27, respectively: 
Sec. 9. The Atomic Energy Act is hereby amended as follows: 

Section 5 (b) (5) is revised to read 
5) Acqurstmon. The Commission is authorized, to the extent it deems 
necessary to effectuate the provisions of this act, to purchase, take, requisition, 
condemn, or otherwise acquire 
\) supplies of source materials or any interest in real property containing 


deposits of source materials and 


rn B gh is fo enter upo any reat prope rly de emed by it lo have possibi ilies 
of co taining deposits of source materials and to conduct prospecting and er- 
Pp oratory ope ations to such de posits 


‘Any purchase made under this paragraph may be made without regard to the 
provisions of section 3709 of the Revised Statutes (U.S. C., title 41, see. 5) upon 
certification by the Commission that such action is necessary in the interest of the 
common defense and securitv, or upon a showing that advertising is not reasonably 
practicable, and partial and advance payments may be made thereunder. The 
Commission may establish guaranteed prices for all source materials delivered to it 
within a specified time. Just compensation shall be made for any property or 
interest in properly taken, requisitioned, or condemned under this paragraph.”’ 

(Nov! ‘dditions to the langauge of sec. 5 (b) (5) in its present form have been 
italicized 

*“(b) Section 5 (b) (6) is revised to read: 


| 
| 





MULTIPLE MINERAL USE OF PUBLIC LANDS 11 


sce 


(6) OPERATIONS ON LANDS BELONGING TO THE UNITED STATES. The Commis- 
tion is authorized, to the extent it deems necessary to effectuate the provisions of 
this act, to issue leases or permits for prospecting for, exploration for, mining, or 
removal of deposits of source materials (or for any or all of these purposes) in 
lands belonging to the United States. 

(Norre.—Section 5 (b) (6) in its present form is deleted in its entirety, since the 
proposed revision of section 5 (b) (5) deals with the same subject matter rhe 
above version of section 5 (b) (6) supplies an explicit authority to issue leases, 
made necessary by the deletion from section 5 (b) (7) (see below) of the reservation 
of source materials to the United States 

(Cc) Section 5 (b 7) is rey ised to read: 

7) PusBLic LANDs. No individual, corporation, partnership, or association, 
which had any part, directly or indirectly, in the development of the atomic 
bomb project, may benefit by any location, entry, or settlement upon the public 
domain made after such individual, corporation, partnership, or association 
took part in such project, if such individual, corporation, partnership, or associa- 
tion, by reason of having had such part in the development of the atomie bomb 
project, acquired confidential official information as to the existence of deposits 
of such uranium, thorium, or other materials in the specific lands upon which 
such location, entry, or settlement is made, and subsequent to the date of the 
enactment of this act made such location, entry, or settlement or caused the 
same to be made for his, or its, or their benefit In cases where any patent, con- 
veyance, lease, permit, or other authorization has been issued, which reserved 
to the United States source materials and the right to enter upon the land and 
prospect for, mine, and remove the same, the head of the department or agency 
which issued the patent, conveyance, lease, permit, or other authorization shall, 
on application of the holder thereof, issue a new or supplemental patent, convey- 
ance, lease, permit, or other authorization without such reservation.’’ 

(Nore.—The foregoing retains one sentence from sec. 5 (b) (7) in its present 
form. It deletes the remainder of sec. 5 (b) (7), all of which relates to the reserva- 
tion to the United States of source materials. It adds a sentence authorizing 
the relinquishment of such reservations where they have been made in the past.) 


EXECUTIVE OFFICE OF THE PRESIDENT, 
3UREAU OF THE BUDGET, 
Washington 25, D. C., June 17, 1954. 
Hon. Hucu Butier, 
Chairman, Committee on Interior and Insular Affairs, 
United States Senate, Washington 25, D. C. 


My Dear Mr. CuarrMan: Reference is made to your requests for the views of 
the Bureau of the Budget with respect to 5. 3080, ‘‘to amend an act entitled ‘an 
act relating to mining claims located on land with respect to which a permit or 
lease has been issued, or an application or offer for permit or lease has been made, 
under the mineral leasing laws, or known to be valuable for minerals subject to 
disposition under the mineral leasing laws, and for other purposes,’ approved 
August 12 1953” and to S. 3344, “to amend the mineral leasing laws to provide 
for multiple mineral development of the same tracts of the public lands, and for 
other purposes.” 

The act of August 12, 1953, provided for the validation of certain mining claims 
located subsequent to July 31, 1939, and prior to January 1, 1953. 5. 3080 
would amend that act primarily by deleting the latter date, thereby extending the 
provisions of the act. Since 5. 3344 appears to supersede and is more compre- 
hensive than S. 3080, our remarks are directed to 8. 3344. 5S. 3344 would (1) 
validate mining claims located subsequent to July 31, 1939, and prior to February 
10, 1954, on public lands which are known to be valuable for minerals subject to 
the mineral leasing laws, or which are included in a permit or lease or covered by 
an application or offer for a permit or lease under the mineral leasing laws; (2) 
provide for the multiple development of minerals subject to the mineral leasing 
laws and the general mining laws and which may be found on the same tracts of 
land; and (3) confirm that valid mining claims may be located on the basis of a 
discovery of fissionable source material notwithstanding the provisions of the 
Atomic Energy Act. 

The Atomic Energy Commission suggested certain amendments and stated the 
reasons for such suggestions in the report that the commission submitted to your 
committee on May 21, 1954. We understand that these amendments are identical 
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with proposed amendments to H. R. 8862 and 8, 3323, identical bills to amend the 
Atomic Energy Act of 1946, as amended, and that efforts are being made to assure 
that the pertinent provisions in all bills will be alike. 

Subject to your consideration of the amendments suggested by the Atomic 
Energy Commission, this Bureau would have no objection to the enactment of 
S. 3344. 

Sincerely yours, 
Donatp R. BELCHER, 
Assistant Director. 


RELEASE IssueD By Atomic ENERGY COMMISSION JANUARY 29, 1954 


Unirep States Atromic ENERGY CoMMISSION, 
Washington 25, D. C, 


AEC ISSUES REGULATION PROVIDING FOR URANIUM LEASES 


The United States Atomic Energy Commission announced today a regulation 
providing for issuance of uranium-mining leases on certain public lands affected 
by the Mineral Leasing Act of 1920, particularly public lands covered by oil and 
gas leases. 

The regulation, Domestic Uranium Program Circular 7, is designed to encourage 
private companies and individuals to develop and produce uranium-bearing ores 
from publie lands embraced within an offer, permit, application or lease under 
the Mineral Leasing Act of 1920 or from lands which are known to be valuable 
for minerals leasable under that act. Such lands are not open to mineral entry 
under the mining laws. 

A large number of oil and gas leases have been issued on the Colorado Plateau, 
the center of domestic uranium production, and in other areas of the western 
United States where prospecting for uranium is active. 

About 2 years ago it was discovered that many properties had been staked for 
uranium on areas already covered by oil and gas leases. Public Law 250, 83d 
Congress, signed by the President on August 12, 1953, provided for the creation 
of valid mining claims on areas so staked between July 31, 1939, and January 1 
1953. Such staking subsequent to January 1 creates no rights however. 

Domestic Uranium Program Circular 7 will make lands, closed to entry under 
the mining laws, available for uranium-mining purposes under Commission 
leases 

Under the new regulation the lands for which a lease is sought will consist of 
one or more tracts, not to exceed 1,500 feet in length by 600 feet in width each. 
A person seeking a lease must record a ‘‘Notice of lease application’’ for each 
tract in the office of the county recorder of the county in which the tract is situated 
within 20 days after he has identified, marked, and posted the land. Within the 
next 60 days he must file a lease application, on a prescribed form, with the Grand 
Junction Operations Office of the Commission, Post Office Box 270, Grand 
Junetion, Colo. 

The lease application must be accompanied by a certified copy of the recorded 
notice of lease application, the required rental, and a map locating the tract. 
Ordinarily no lease containing in excess of 100 tracts will be issued. The lease 
will be on a royalty-free basis, may be relinquished at will by the lessee, and 
canceled by the Commission for cause. Rental will be $10 per lease year for each 
tract of 1,500 by 600 feet or a fraction thereof included in the lease and there will 
be a minimum work requirement of $100 per lease vear for each tract. 

In addition the lessee will be required to work the property with reasonable 
diligence. Leases will ordinarily be for a term of 5 years and renewable for not 
more than five additional periods of 3 years each. The Commission will be 
under no obligation to extend the term of the lease if the land covered by it 
becomes open for mineral entry under the mining laws during the term of the lease. 

A lease application may be denied if it is determined that such action is in 
the national interest. Leases will provide that operations will be conducted 
in such a manner as not to interfere with the lawful operation of any third party 
having a lease, permit, easement or other right in the premises. It is not intended 
that leases under the circular will apply to lands withdrawn from mineral entry 
for Commission use. The provisions of Domestic Uranium Program Circular 6 
(initial production bonus) shall be applicable to ores produced from the leased 
premises. Leases may be assigned subject to approval of the Commission. 
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Copies of Circular 7 may be obtained from the Grand JunctionfOperations 
Office of the Commission or from AEC offices located at Denver, Colo.; Hot 
Springs, 8. Dak.; Douglas, Wyo.; Albuquerque, N. Mex.; Phoenix, Ariz.; Rich- 
field and Salt Lake City, Utah. 

Attachment: Circular 7. 

(Note to editors and correspondents: This announcement is being issued by 
the AEC’s Grand Junction Operations Office and in Denver, Colo.) 





CIRCULAR 7 
Tirte 10—Artomic ENERGY 
Chapter 1—Atomie Energy Commission (Domestic Uranium Program Circular 7) 
Part 60—Domestic Uranium ProGRAM 
60.7. URANIUM LEASES ON LANDS AFFECTED BY FEDERAL MINERAL LEASING LAWS 


(a) What this section does: This section provides for the issuance of leases by 
the United States Atomie Energy Commission to make certain public lands avail- 
able for uranium mining purposes. It is designed to encourage the search for, 
development and production of uranium-bearing ores. It is intended to apply to 
publie lands which at the time of, leasing for uranium are not subject to location 
of mining claims under the United States mining laws because such lands are em- 
braced within an offer, application, permit, or lease under the Mineral Lez sing 
Act of 1920 (41 Stat. 437; 30 U. S. C. 181 et seq.), as amended, or because such 
lands are known to be valuable for minerals leasable under that act. 

(b) Statutory authority: The Atomic Energy Act of 1946, as amended (60 Stat. 
755-775; 67 Stat. 240; 42 U. S. C. 1801-1819), is authority for this section. 

(c) Procedure for acquiring a lease: (1) The lands as to which a lease is sought 
must be in tracts, preferably rectangular, not to exceed 1,500 feet in length by 600 
feet in width, which must be distinctly identified and marked on the ground by 
suitable monuments at each corner so that the surface boundaries thereof may be 
readily found and traced. When the true point for a tract corner falls upon an 
inaccessible place, a witness corner should be established. Monuments should be 
posts not less then 4 inches in diameter or stone monuments at least 18 inches high 
and must be marked with the name of the tract and the designation of the corner, 
either by number or cardinal point. (2) There must be posted conspicuously at 
one of the corner monuments for each tract of land so marked, a written or printed 
notice of lease application containing the name(s) of the applicant(s) the name of 
the tract, the date of posting, the length and general course of the boundary lines 
of the tract and the position of the tract referenced to a corner of the public land 
survey, or, if there is no public land survey, a natural object or permanent mon- 
ument. (3) The applicant or applicants shall record the notice of lease application 
for each tract in the office of the county recorder of the county in which such tract 
is situated within 30 davs after the identification, marking and posting of such 
tract on the ground as provided for in subparagraphs (1) and (2) of this paragraph. 
(4) An application for a lease provided for by this section must be filed with the 
Atomic Energy Commission, Grand Junction Operations Office, P. O. Box 270, 
Grand Junction, Colo., on a form prescribed for this purpose, withir 60 days after 
the recordation required by subparagraph (3) of this paragraph, and must be ac- 
companied by a certified copy or copies of the recorded notice of lease application, 
the rental required by paragraph (f) of this section, and a map satisfactory to the 
Commission on which | inch equals 500 feet or less, showing (i) land subdivision if 
surveyed, (ii) tract pattern with courses and distances of the boundary lines, and 
reference to a corner of the public land survey if surveyed, or reference to a natural 
object or permanent monument, if unsurveyed, by which the location of the tract(s) 
on the ground can be readily and accurately ascertained; and (iii) position of con- 
flicting claims of which the applicant or applicants are aware. The Commission 
may require additional information in connection with consideration of the appli- 
cation. 

(d) Eligibility of applicants: Uranium mining leases under this section will 
be issued only to qualified applicants who are (1) citizens of the United States, 
(2) associations of such citizens, or (3) corporations organized under the laws 
of the United States or of any State or territory thereof. A uranium mining 
lease will not be issued to anyone under 21 years of age. 


48243—54——2 
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e) Commission decision All matters connected with issuance and adminis 
tration of leases will be determined by the Commission, using the provisions of this 
section as criteria Although priority in posting a tract, provided there is timely 


compliance with the other provisions of paragraph (c), will normally be the con- 
trolling criteria in cases where more than one application has been filed for part or 
all of a particular tract, consideration may be given to other factors. The Com- 











mission reserves the right to refuse to issue a lea as to anv or all the tracts in- 
cluded in an application even though there has been compliance with the terms 
of tl section if it believe uch refusal is desirable in the national interest. 

Nort Misrepresentation or falsification of facts in a notice of application 


or lease or in the application may subject the offender to criminal penalties under 

I ‘ P . . 
pertinent provisions of the United States Code including section 1001 of title 18. 
I I 


Any ich offenses also will disquailfy the offender from receiving a lease. 
f) Royalty and rentals: Leases under this section will be on a royalty-free 
basis Rental shall be $10 per tease year per tract of 1,500 feet by 600 feet, or 


fraction thereof, payable in advance by certified check or money order made 
payable to Treasurer of United States, at the time of application for a lease and 
prior to the beginning of each lease year thereafter. No refund of rental will be 
made bv the Commission to the lessee or lessees should the lease be relinquished 
or cancelled as provided for in paragraphs (k) and (l) of this section. Hf an 
insufficient rental payment is made, the Commission may, at its discretion, select 
the tracts under the lease to which the payment is applicable. 

g Work requirements A condition of every lease entered into under this 
section will be the conduct on the leased premises of exploration, development, 
or mining activities with reasonable diligence, skill, and care for the purpose of 
achieving and maintaining maximum production of uranium ore consistent with 
good mining practice and the size of the deposit, unless other arrangements are 
pecified in writing by the Commission. In any event, but not in limitation of 
the lease condition set forth in the preceding sentence, such activities must 
include for each 1,500 feet by 600 feet tract, or fraction thereof constituting a 
tract $100 worth of labor performed or improvements made on or beneath the 
surface of the leased premises during each lease year. Labor performed or 
expenditures made in marking or posting the tract or tracts comprising the leased 
premises, expenditures attributable to travel of personnel to and from the premises 
and acquisition cost of equipment may not be applied to satisfy work requirements 
of the lease. 

A statement signed by the lessee or lessees must be submitted to the Commissiom 
within 15 days after the close of each lease year listing the work performed under 
the lease as measured in lineal feet of each type of drilling, cubie yards of surface 
excavation in rock, gravel, earth or other material, cubie feet of underground 
excavation, indicated by type, or other work performed or improvements made on 
the leased premises. Whenever cost of labor is used as a measure of work per- 
formed, the statement must include the name or names of the workmen performing 
the labor, date or dates on which work was performed and a description of the 
work performed In determining the cost of labor, actual wage rates shall be 
ised unless they are in excess of rates prevailing in the area for similar work at the 
time the work was done, in which case the prevailing rates shall be used for the 
purposes of this computation. Labor performed or improvements made on any 
one tract may be applied to not more than nine additional contiguous tracts 
under the same lease in the order designated by the lessees. Labor performed 
or improvements made under one lease may not be applied to satisfy work require- 
ments under any other lease issued under this section. 

h) Size of lease: Ordinarily no lease containing in excess of 100 tracts will be 
issued 

i) Lands to be in a reasonably compact body: The area covered by a lease under 
this section should be in a reasonably compact body and will ordinarily consist 
of adjoining tracts or tracts closely situated to each other. No lease under this 
section shall convey extralateral rights. 

j) Term of lease: A lease issued under this section ordinarily will be for a term 
of 5 vears and renewable as to any or all of the tracts for not more than 5 additional 
periods of 3 years each upon written application made by a lessee or lessees in good 
standing within 60 days prior to expiration of the lease or any extension thereof. 
[It a tract leased under this section becomes open in whole or in part to location 
of mining claims under the United States mining laws during the lease term, the 
Commission may refrain from thereafter extending such lease as to the land 
so opened to such ent cy 

k) Relinquishment: A lease or any of the tracts under a lease may be 
relinquished by the lessee or lessees by written notification sent to the Commission 
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at its Grand Junction, Colo., office. Relinquishment shall take effect on the date 
such notification is received by the Commission as evidenced by the written 
acknowledgment of the Commission. The lessee or lessees within 15 days of 
receipt of the Commission’s acknowledgment of relinquishment shall file the 
acknowledgment in the office of the county recorder for the county in which such 
leased tracts are located. 

(l) Cancellation: Should the leessee or lessees fai] to comply with any of the 
terms and conditions of tne lease within 30 days after receipt of written notice from 
the Commission specifying such failure and requesting eompiiance, or should there 
be any falsification or misrepresentation of a material fact, whether or not 
intentional, in the notice of lease application or in the application for uranium 
mining lease, the Commission shall have the right to terminate such lease in whole 
or in part and the Commission shall then be entitled and authorized to take 
immediate possession of the affected land and dispossess all persons occupying 
the same under the authority of the lease. 

(m) Effective date of lease: A lease issued under this section will ordinarily be 
effective as of the date it is signed by the Commission. 

(n) Assignment: Leases issued under this section may be assigned as to all or 
any of the leased tracts subject to approval by the Commission. To procure such 
approval, all instruments of transfer of the lease must be filed at the Commission’s 
Grand Junction, Colo., office and must contain all of the terms and conditions 
agreed upon by the parties thereto. The application for approval of assignment 
must be accompanied by a statement of the assignee or assignees setting forth his 
or their qualifications to hold a lease and that he or they accept and agree to be 
bound by the terms and conditions of the lease, provided the assignment is ap- 
proved by the Commission. No assignment of a lease will be approved which pro- 
vides for royalties on uranium-bearing ore production from the leased premises 
which amount to more than 15 percent of gross ore receipts, or which when added 
to royalties already created amount to more than 15 percent of gross ore receipts 
In calculating gross ore receipts for the purpose of this paragraph, development 
and haulage allowances payable pursuant to the Commission’s Domestic Uranium 
Program Circular 5, Revised, or any further revision thereof or equivalent allow- 
ances will be first excluded. With the approval of the Commission, less than all the 
tracts described in the lease may be assigned. In such an event the Commission 
may require the execution of a new lease by the assignor or assignee or both. 
The Commission will not grant approval if it determines that the terms and con- 
ditions of the proposed assignment do not embody terms and conditions equiva- 
lent to those of the original lease to the extent applicable. After the effective 
date of approval, the assignee or assignees will be responsible for the performance 
of all such obligations. 

(0) Designation of representative: When leases are issued or assigned here- 
under to a group of 2 or more persons or legal entities, they shall designate 1 
person to represent them for the receipt of communications or notices or to make 
reports or statements on their behalf, together with the address of the representa- 
tive. This designation shall be binding on the lessees until the Commission has 
received notice in writing from the lessees of a new designee and his address. 

(p) Initial production bonus: The provisions of section 60.6 (Domestic Uranium 
Program Circular 6) shall be applicable to ores produced from the leased premises 

(q) Form of lease: Leases will be issued on forms prescribed by the Atomic 
Energy Commission. 

(r) Recording of lease: The holder or holders of a lease or assignment under 
this section shall, unless otherwise authorized by the Commission, record the 
lease or assignment within 15 days of the date thereof in the office wherein the 
notice of lease application required by paragraph (c) (3) of this section, is recorded 

(s) Withdrawn lands: Lands withdrawn from mineral entry by the Secretary 
of the Interior for the use of the Atomic Energy Commission or embraced within 
an Atomic Energy Commission application for such land withdrawal are not 
available for leasing under this section. However, tracts situated on lands not 
open to location of mining claims under the United States mining laws because of 
the existence of a lease, permit, application, or offer under the Mineral Leasing 
Act of 1920 as amended, or because such lands are known to be valuable for min- 
erals leasable under that act, which lands are subsequently withdrawn by the 
Secretary of the Interior and reserved for the use of the Atomic Energy Commis- 
sion, or included in an application for withdrawal filed by the Commission, will 
be eligible for this type of lease provided that such tracts have been identified 
and marked on the ground and the notice of lease application posted and re- 
corded as required by paragraph (c) of this section, prior to the effective date of 
the withdrawal or segregation, and further provided there is compliance with the 
other provisions of this section. 


j 
a 
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(t) Multiple use of lands: Leases issued under this section will also provide 
that operations under them will be conducted in such manner as not to interfere 
with the lawful operations of any third party having a lease, permit, easement or 
any other right or interest in the premises. 

(u) Reservation of rights: The right is reserved by the Commission to revise 
modify, or terminate these regulations at any time without prejudice to rights 
of leasehoiders established under existing leases. 

(v) Definitions as used in this section: (1) ‘‘Commission’’ means the Atomic 
Energy Commission created by the Atomic Energy Act of 1946, or its duly au- 
thorized representative. (2) ‘Lease year” shall be the annual period commencing 
on the date of the lease or any anniversary thereof during the lease term. 


Senator MiLurkin. Here isa letter, Mr. Chairman, signed by Corbin 
Allardice, the executive director of the Joint Committee on Atomic 
Energy, which I think ought to be made a part of the record. 

Senator Barretr. Without objection, the letter dated May 14 
will be made a part of the record. 

(The letter referred to is as follows:) 


’ 


CONGRESS OF THE UNITED STATES, 
Joint COMMITTEE ON ATomic ENERGY, 
May 14, 1954. 
Hon. Evcenré D. MILLIKIN, 
United States Senate, Washington, D. C. 


DEAR SENATOR MILLIKIN: The Atomic Energy Commission has recommended 
the following additional language for Chapter 7— Source Material: 

“Src. 65. Acquisition.—The Commission is authorized and directed to the 
extent it deems necessary to effectuate the provisions of this act (a) to purchase, 
take, requisition, condemn, or otherwise acquire source materials or any interest 
in real property containing deposits of source materials, and (b) rights to enter 
upon any real property deemed by the Commission to have possibilities of con- 
taining deposits of source material and to conduct prospecting and exploratory 
operations for such deposits.”’ 

Section 66, Exploration.—The existing paragraph is struck out and the follow- 
ing language is substituted: 

“The Commission is authorized to issue leases or permits for prospecting for, 
exploration for, mining, or removal of deposits of source materials (or for any or 
all of these purposes) in lands belonging to the United States.” 

In discussing 8. 3344 the Commission will plan to request similar language in 
8. 3344. lam attaching a copy of section 65 and section 66 as they were introduced 

Sincerely yours, 
CORBIN ALLARDICE, 
Executive Director. 


“Sree. 65. Acquisition.—The Commission is authorized and directed to pur- 
chase, take, requisition, condemn, or otherwise acquire, supplies of source materials 
or any interest in real property containing deposits of source materials to the 
extent it deems necessary to effectuate the provisions of this Act. Any purchase 
made under this paragraph may be made without regard to the provisions of 
section 3709 of the Revised Statutes (U.S. C., title 41, see. 5) upon certification 
by the Commission that such action is necessary in the interest of the common 
defense and security, or upon a showing that advertising is not reasonably prac- 
ticable, and partial and advance payments may be made thereunder. The 
Commission may establish guaranteed prices for all source materials delivered 
to it within a specified time. Just compensation shall be made for any property 
taken, requisitioned, or condemned under this paragraph. 

Sec. 66. ExpLorarion.—The Commission is authorized to conduct and enter 
into contracts for the conduct of exploratory operations, investigations, and 
inspections to determine the location, extent, mode of occurrence, use, or condi- 
tions of deposits or supplies of source materials, making just compensation for 
any damage or injury occasioned thereby. Such exploratory operations may be 
conducted only with the consent of the owner, but such investigations and 
inspections may be conducted with or without such consent. 


(Starr Norr.—The following letter also was subsequently received 
from the Joint Committee on Atomic Energy with respect to the bill:) 





| 
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CONGRESS OF THE UNITED STATEs, 
Joint COMMITTEE ON ATOMIC ENERGY, 
May 28, 1954. 
Hon. Hucu But er, 
Chairman, Committee on Interior and Insular Affairs, 
United States Senate, Washington, D. C. 

Dear SENATOR Butter: We have received the request of May 24 from Mr. 
Stewart French, your committee counsel, soliciting the views of this committee 
on 8. 3344, a bill to amend the mineral leaslng laws to provide for multiple mineral 
developments of the public lands with particular reference to section 9 of the bill 
which provides for certain changes in the Atomic Energy Act. 

As you know, this committee is in the process of making major revisions in the 
Atomic Energy Act of 1946, through bills H. R. 8862 and S. 3323. Since these 
bills were introduced, the committee has held extensive hearings and has put 
through a clean print, a copy of which is enclosed for your information. 

This committee has also examined the report of the Atomie Energy Commission 
on 8. 3344. We find that the position taken by the Commission is in line with 
the position presently set forth in H. R. 8862 and S. 3323. If you will refer to 
the clean print of the joint committee bill, you will note: 

Section 66, dealing with the power of the Commission to acquire supplies of 
source materials, has been merged with the section on exploration, and then ex- 
panded in order to permit the Commission to condemn the right to enter upon 
real property deemed by the Commission to have possibilities of containing 
deposits of source material in order to conduct prospecting and exploratory oper- 
ations for such deposits. Section 66 further permits the payment of just com- 
pensation for any interest taken in land, as is suggested to your committee by 
the Commission. 

Section 67 is new and gives the Commission permission to issue leases of publie 
lands. While there is some question as to the necessity of such a provision in 
view of the other extensive powers given to the Commission, the provision has 
been incorporated into the present proposal. 

Section 68 contains some of the provisons of former section 67. By deleting 
the provisions of the original act, which contained reservations in favor of the 
United States with respect to the locations of source materials on public lands 
deeded to others, it was hoped that prospecting for source materials would be 
encouraged. In view of the deletion of this reservation, appropriate language 
was inserted in the section which would permit patentees to get new patents 
without any reservations. The language for this purpose is slightly different in 
the proposed bill than in the Commission proposals. Where the earlier language 
requiring the reservation provided that ‘the Secretary of the Interior shall cause 
to be inserted in every patent, conveyance, lease, permit, or other authorization, 
hereafter granted to use the public lands or their mineral resources * * * ’’, the 
language of section 68 was drafted to provide a parallel instruction to order the 
issuance of new patents without the reservations. The Commission proposal 
would require any head of a department or an agency to issue a new or supple- 
mental patent without such reservation. It is believed that the committee lan- 
guage more closely parallels the former language of the Atomie Energy Act. In 
addition, one new sentence has been added to section 68 requiring that any new 
patent shall be subject to any rights heretofore issued by the United States; then 
the new patent shall be subject to those rights, but the patentee shall be subrogated 
to the rights of the United States. 

It will be noted that proposed section 68 deletes the unfair advantage clause 
in the statute. While this clause was originally drawn to be applicable to the 
Manhattan Engineer District, and hence is now 8 years old, it appears to have 
been construed to apply to present Commission activities. Therefore, it probably 
will be reworded to bring it up to date and reinstated in section 68. 

One very minor technical point should be mentioned in passing. It is suggested 
that the provisions of 8. 3344 be reworded so that the phrase ‘“‘fissionable source 
material’ becomes ‘“‘source material” throughout, and the clause in lines 17 through 
20 of page 21 of the committee print would then read: 

«source material’ shall mean uranium, thorium, and all other materials defined 
in section 5 (b) (1) of the Atomic Energy Act to be source materials;”’ 

We would, in turn, appreciate having the views of your committee on the clean 
print of H. R. 8862 and S. 3323 relating to source materials. 

Sincerely yours, 
STERLING Coe, Chairman. 
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Senator Barrerr. This proposed legislation represents the results 
of the efforts of a number of people who have been working to reconcile 
the differences between the mining interests of the West and the oil 
and gas interests and other interests that, to some extent, might have 
been in conflict. Mr. Felix Wormser, the Assistant Secretary of the 
Interior, has taken a very active part in composing these differences, 
and he is here today 

We are delighted that you are here, Mr. Secretary, and we will be 
very pleased to hear from you on this bill. 


STATEMENT OF THE HONORABLE FELIX WORMSER, ASSISTANT 
SECRETARY OF THE INTERIOR IN CHARGE OF MINERAL ACTIVI- 
TIES, DEPARTMENT OF THE INTERIOR 


Mr. Wormser. Mr. Chairman, it is a great pleasure to be before 
you this morning and to express the view of the Department on 8, 3344. 

Upon the passage of the Atomic Energy Act of August 1, 1946, 
the Atomic Energy Commission offered a reward of $10,000 for new 
discoveries of uranium and other fissionable materials. Afterward, 
a number of mining prospectors discovered uranium in the Colorado 
Plateau and recorded mining locations in the county recorders’ offices. 
Most of these locations were made on existing oil and gas leases 
issued on the public domain under the Mineral Leasing Act of Febru- 
ary 25, 1920, as amended. Consequently, following a series of de- 
cisions in the Department, we held such claims invalid for the reason 
that the 1920 Mineral Leasing Act withdraws all minerals leasable 
under it “as lands containing them” from any disposition except 
under that act. 

As long as such claims were invalid the locators could not mine 
for uranium nor could they receive the reward for discovery of ura- 
nium offered by the Atomic Energy Commission. Consequently, 
they appealed to the Congress and this resulted in the passage of 
Public Law 250 which validated such claims made subsequent to 
July 31, 1939, and prior to January 1, 1953. This was merely a stopgap 
measure and at the hearingsfefore your committee on what is now 
Public Law 250, the chairman of your committee requested officials 
of the Department of the Interior who appeared before him to study 
a means of obtaining permanent legislation which would enable 
simultaneous prospecting and development for uranium, locatable 
minerals and leasable minerals on the same land. 

To carry out this directive the Secretary urged the leading repre- 
sentatives of the mining industry represented by the American 
Mining Congress, and the leading re presentatives of the oil and gas 
industry represented by the American Petroleum Institute, and 
others, to appoint committees to study this question and to propose 
legislation which would enable the multiple use of the public domain 
for mineral development. Representatives of the Department con- 
sulted with the committees appointed by the industries and have 
worked cooperatively with them. S. 3344, and similar legislation 
introduced in the House of Representatives, is a result of the study 
by industry and Government. 

Such is a brief history of the legislation which we are now going to 


discuss. 
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Since the Department’s report summarizes the text of the bill, 
section by section, with appropriate comments, I will not burden the 
committee with a repetition. Instead, I should like to discuss the 
major features of the bill and express the Department’s views in 
relation to them. 

The bill contains six main provisions. 

First, it validates mining claims located on lands valuable for 
leasable minerals, or included in mineral leases, or permits, or appli- 
cations for such leases or permits, (a) after July 31, 1939, and before 
January 1, 1953, (6) after December 31, 1952, and before February 10, 
1954, and (c) future locations. The first of these is in effect a re- 
enactment of a portion of Public Law 25), which be:ame law in 1953. 
This provision would have the effect of opening the fifty-odd million 
acres of land now included in mineral leases to prospecting, and if 
mineral is found, to authorize a location under the United States 
mining laws. 

Senator Miturkin. Would you mind reading that last sentence 
again? 

Mr. Wormser. Yes [reading]: 

This provision would have the effect of opening the fifty-odd million acres of 
land now included in mineral leases to prospecting, and if mineral is found, to 
authorize a location under the United States mining laws. 

Senator Minurkin. Thank you. 

Mr. Wormser. Second, claims validated by S. 3344 and all future 
locations would be subject to a reservation of the leasable minerals to 
the United States. This would permit of the development of leasable 
minerals within mining locations and is a proper complement to the 
provision previously discussed. Experience indicates that oil and 
gas prospecting operations would not be feasible if the operators were 
required to obtain leases from multiple owners of small mining claims. 
If the bill is enacted, leases of sufficient size to justify development can 
be issued. 

Third, the bill would allow the issuance of a mineral lease on a 
mining location after publication of a notice unless the owner of the 
claim should indicate an intention to retain his rights to any leasable 
minerals in the location. In the event the mining claimant responds, 
it further provides a termination as to the validity of the location under 
the established rules of practice of the Department. 

Fourth, under S. 3344, the holder of a uranium lease issued by the 
Atomic Energy Commission would have a preference right for 120 
days after enactment of the bill to locate the leased lands. This is 
only fair. Most of the uranium lessees located claims in ignorance of 
the existence of other mineral leases on the land. They took the leases 
in order to protect their investments of time and money. However, 
this preference right would be inferior to a valid mining location 
located prior to Febraury 10, 1954. This would protect the owners of 
such mining claims against persons who acquired leases without first 
trying unsuccessfuily to locate on the land, if there be any such per- 
sons. Uranium ieases not converted to locations under this provision 
will not be subject to future location of mining claims. 

Senator Minuikin. Read that last sentence again, please. 

Mr. WorMsER (reading): 


Uranium leases not converted to locations under this provision will not be sub- 
ject to future location of mining claims. 
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Fifth, enactment of the bill would amend section 6—b—7 of the 
Atomic Energy Act by eliminating the requirement that fissionable 
source materials be reserved to the United States in all land and 
mineral patents and leases. However, the United States would retain 
the right to enter the land and mine the minerals in event that emer- 
gency defense production is needed. 

Sixth, the bill would declare that valid mining locations may be 
made on the basis of discovery of fissionable source materials. Al- 
though this Department and the Atomic Energy Commission have 
taken the position that this can be done under the present status of 
the law, there have been and are those who question that position. 
Enactment of the bill would remove all doubt. 

Certain provisions are contained in the bill largely for the purpose 
of implementing the principal ones which I have discussed. They 
relate primarily to procedures. 

In general, I believe that this bill, if enacted, would provide a system 
under which many thousands of acres of mineral lands which have 
been withdrawn from mining location for the past 34 years would be 
opened to mining development. The minerals they contain could 
then be extracted and made available for defense and for furthering 
industrial growth. At the same time, it would be a substantial aid 
to blocking out areas for orderly oil development. 

In particular, the provisions of section 7 would provide a fair and 
equitable method for dealing with past locations of lands subsequently 
covered by oil and gas leases. In some areas prospectively valuable 
for oil and gas, oil and gas leases have been found to conflict with loca- 
tions many years old which have never been developed. Present 
procedures tor determining the validity of these locations are lengthy 
and expensive even where the locations have long since been aban- 
doned. The result is that oil and gas development is seriously im- 
peded and long delayed. 

Mr. Chairman, 1 have with me today several of the Department 
staff, who have done, | might say, a yeoman job in helping to draft 
this legislation, and they are here to serve you, sir, in case any question 
comes up which they can answer. 

Senator Barrerr. Will vou indicate for the record the names of 
those persons, Mr. Wormser? 

Mr. Wormser. Yes. Mr. John Liebert, my administrative 
assistant; Mr. Elmer Bennett of the Department; Mr. Lewis Hoffman 
of the Bureau of Land Management; and Mr. Parriott, the counsel for 
the Bureau of Land Management. 

Senator Barrer. Senator Millikin, do you have any questions you 
would like to ask? 

Senator MiiurKrn. I would like to ask: Under this bill, what does 
the locator of a mining claim have to do that he does not have to do 
without this bill? 

Mr. Wormser. Mr. Hoffman, did you hear that question? 

May I call on Mr. Hoffman? I would like to have an exact answer. 

Senator Mriiurkin. Under this bill, what must a locator of a mining 
claim have to do that he does not have to do without this bill? 

Mr. Horrman (Lewis E. Hoffman, Chief, Division of Minerals, Bureau 
of Land Management). A mining locator who has made a valid loca- 
tion or whose location has been validated by Public Law 250 wouldn’t 
have to do anything, Senator. 
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Senator Minuixrn. There is no difference in the mining location 
and perfection procedures; is that correct? 

Mr. Horrman. Yes, sir. And the provisions of Public Law 250 in 
fact have been repealed here, to make it one complete bill. However, 
a lessee from the Atomic Energy Commission, under this bill, can 
convert—if he fails to convert his lease to a mining location, he can 
stand on his lease. 

Senator Mitirkin. But if he makes a mining location, does he 
follow the normal procedures for perfecting it? 

Mr. Horrman. Yes, sir, plus the procedures set out here. There 
are a few added provisions in this bill. 

Senator Miiurkin. That is what I am getting at. What are the 
added provisions? 

Mr. Horrman. First of all, he must record it in the county re- 
corder’s office. That is normal procedure. But in addition to that 
he must also record his mining location with the land office. 

And I would have to refer to my notes, Senator, as to those pro- 
visions. 

I think it is in section 6 of the bill, which sets up legal standards for 
Leasing Act and mining operations on the same lands. The report 
states that: 

Each type of operation generally would be required to be conducted so as not 
to endanger or materially interfere with any existing surface or underground im- 
provements, workings, or facilities made for the other type of operation, or with 
the utilization of such improvement, workings, or facilities. 

And then: 

Section 7 authorizes publication of notice of anv Leasing Act permit, lease, or 
application or offer for such permit or lease. The mining claimant may file a 
claim to minerals subject to the mineral leasing laws by reason of his mining loca- 
tion. If he does not file his claim within 150 days after the date of first publication 


of the notice, any claim or right to these minerals by the locator will be deemed to 
be relinquished. 


That is an additional provision. And it goes on to say that: 


If a claim is asserted, this Department would hold hearings to determine the 
right of the claimant to the minerals. This provision would delay somewhat the 
issuance of mineral leases and permits, but would furnish the mineral lessee or 
permittee with some security of title with respect to outstanding claims to the 
land he wishes to explore or develop. 

Senator Miuiix1n. The Department does not, at the present time, 
adjudicate between rival claimants? 

Mr. Horrman. No, sir. That is additional. 

Senator Barretr. Let me ask a question there, Mr. Hoffman. 

Do I understand that when an cil and gas lease is filed on lands 
presently covered by mining claims, then a notice is given, and the 
mining claimant has 150 days to come in and assert a prior right to the 
leasable material? 

Mr. Horrman. Under this proposed legislation he would. At the 
present time, under existing law, the Department does not guarantee 
title to an oil and gas lease. It is up to the lessee to ascertain from the 
county records, and also by personal investigation, whether the claim 
is a valid one or not. We do not examine the county records in 
issuing oil and gas leases under existing law. 

Senator Mriiirkin. The Department would not, in a _ technical 
sense, guarantee anything, would it? 
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Mr. Horrman. No, sir. But we do it without even examining the 
records 

Senator MiLiiKkin. Would there be a legal appeal, there? 

Mr. Horrman. The mining claimant as well as the lessee is always 
at liberty to file a contest against one or the other. 

Senator Miuurkin. That is what I am talking about. 

Mr. Horrman. That would result in an investigation by our field 
people to ascertain the validity of the claim. 

Senator Miiirkin. But an adjudication by the Department would 
not foreclose the ordinary legal remedy. 

Mr. Horrman. No, sir, it would not. 

Senator Barrerr. Mr. Hoffman, I cannot quite follow you on that 
last statement. It would seem that it would be useless to give the 
notice, to call for the hearing and to adjudicate the rights of the 
mining claimant, unless there was some finality to the proceedings. 

Mr. Horrman. I think that will be elaborated on a little later by 
Mr. Senior and others who have had a great deal to do with drafting 
this proposed legislation. 

Senator Barrerr. Any other questions? 

Thank you very much, Secretary Wormser. 

The second witness I have listed is Mr. Jesse Johnson, Director of 
the Raw Materials Division of the Atomic Energy Commission. Will 
you come up, Mr. Johnson? 

We are very pleased to have you back again, after about a year’s 
lapse of time. We would be glad to hear from you now on this bill, 
S. 3344. 


STATEMENT OF JESSE JOHNSON, DIRECTOR, RAW MATERIALS 
DIVISION, ATOMIC ENERGY COMMISSION 


Mr. Jounson. Mr. Chairman, I am certainly glad to be back here 
again and to be able to give my views on the proposed legislation, 
5. 3344, which I think is most important to the development of the 
domestic mining industry by private enterprise. It is the activity of 
the private mining operators and prospector that has brought our 
uranium production to the high rate where it is now, and if we can re- 
move some of the restrictions that seem to appear ahead, we should 
procee «1 with a major expansion in domestic uranium production. 

The proposed legislation would remove any doubts regarding the 
right to establish a valid mining location on the basis of a uranium 
discovery. It would open up to mining, lands included in leases 
covered under the general mineral leasing laws. 

In 1948, when the Commission established its domestic uranium 
program, the question arose as to whether a valid mining location could 
be based upon a uranium discovery, because under the ‘Atomic Ene rey 
Act, uranium on public lands had been reserved to the Government. 

There were lengthy discussions of this problem, both within the 
Commission and with the Department of the Interior. The Com- 
mission held that the control of the deposits would confer valuable 
rights without ownership of the uranium. For example, we paid the 
same price for uranium extracted from lands subject to the reservation 
as for that extracted from lands carrying title to the uranium. 

The lawyers of the Commission and the Department of the Interior 
agreed that a valid mining location could be made on the basis of a 


I 





MULTIPLE MINERAL USE OF PUBLIC LANDS 23 


uranium discovery. However, there existed some doubts, and there 
still exist some doubts. 

If there is any question or even a shadow of a doubt, I believe that 
it is most important that that be removed, and this legislation would 
do that. 

Today, a large part of the lands in the Western States considered 
to be favorable for uranium prospecting is covered by leases or per- 
mits under the mineral leasing laws. 

It has been held that the issuance of a permit or lease under the 
mineral leasing laws has the effect of wit'sdrawing the lands involved 
from mineral entry under the mining laws. 

As a result, potential uranium lands of the west, which have not 
yet been madenad or prospected, are removed from entry under the 
mining laws. 

This created a very serious situation in 1952, when the problem 
first came to light. As previously mentioned, Public Law 250, which 
was passed last year, provided a procedure for validating mining 
claims staked on oil and gas leases prior to January 1, 1953. This 
legislation gave relief to a large number of claim holders who had 
staked claims on lands covered by oil and gas leases. However, no 
provision was made for future locations, and unless the lands covered 
by oil and gas leases are opened for uranium mining, there will be 
little opportunity for private prospecting or exploration. Private 
operations from now on would be limited to the development of dis- 
coveries already made on mining locations previously validated. 

Therefore, the Commission opened these lands to private uranium 
prospecting and exploration by establishing a procedure for issuing 
uranium mining leases on lands covered by the oil and gas leases and 
other leases under the mineral le: asing laws. Authority for such a 
leasing program is derived from certain provisions of the Atomic 
Energy Act. 

This leasing program, which is covered by Domestic Program 
Circular No. 7, was in no way based on a policy favoring mineral 
leasing, but it was the best thing we could come up with to protect 
the prospectors and miners in this situation. The mining industry 
would prefer to operate under the mining laws rather than under 
any leasing system. And I certainly agree with the position of the 
mining industry. 

The Commission also favors the application of the mining laws to 
the location of uranium deposits rather than a leasing procedure. 

I am expressing my personal views, because the Atomic Energy 
Commission has not yet taken a formal position on S. 3344. It 
will consider a report by our General Counsel on, Wednesday of this 
week. The Commission, however, has taken affirmative action 
in approving the major objectives of this bill which affect the uranium 
program. It has taken a position in favor of location of uranium 
deposits under the mining laws. I believe that the committee will 
indicate formally that it is in favor of legislation to permit mining 
locations on lands included in leases under the mineral leasing laws. 
It has also approved a proposed amendment to the Atomic Energy 
Act eliminating the provision reserving to the Government uranium 
on publie lands. 

The Commission, as I mentioned, will be furnishing a report to 
this committee shortly after the meeting on Wednesday, when it 
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probably will consider also the language of the proposed Atomic 
Knergy Act, as well as the language in section 9 of S. 3344. 

I might mention that we have here our Deputy General Counsel, 
Mr. Isenbergh, in case the committee has any questions to put to him. 

Senator Barrerr. Mr. Max Isenbergh is your Deputy General 
Counsel? 

Mr. JoHnson. Yes, sir. 

Senator Barrerr. And he is here? 

Mr. Jounson. Yes, sir. 

Senator Barrerr. Does that conclude your statement, Mr. 
Johnson? 

Mr. Jounson. Yes, Senator. 

Senator Barrerr. Senator Millikin, do you have any questions you 
would like to put to Mr. Johnson? 

Senator Minuik1n. Do you approve of this bill as it is? 

Mr. Jounson. Not being a lawyer, I can only say I approve of the 
objectives of the bill and the provisions of the bill as I understand 
them, sir. 

Senator MILLIKIN. Have you any amendments to offer? 

Mr. Jounson. No. The Commission has not considered the bill 
formally, so I have no amendments to offer. 

I think there is one question that has been under discussion, and 
that relates to the authority of the Commission to issue leases in certain 
conditions. I have in mind particularly the right to lease deposits 
which may be discovered by Government exploration on withdrawn 
lands. I would hope that the Commission may retain the authority 
to lease uranium deposits under certain conditions. 

It certainly was fortunate that the Commission had the authority, 
under the Atomic Energy Act, to step into the situation and issue 
leases to prospectors who had staked uranium deposits on oil and gas 
leases. Therefore, their claims were invalid. We are continuing 
that program of leasing under Circular 7, which at the present time, 
in the absence of legislation of this kind, is the only way we could 
devise to open those lands to private exploration. 

Senator Miuurk1n. Does this bill protect that? 

Mr. Jounson. I would prefer to refer that question to our Deputy 
General Counsel. 

Senator Barrerr. We will ask Mr. Isenbergh to come up and answer 
that question, if he will. 


STATEMENT OF MAX ISENBERGH, DEPUTY GENERAL COUNSEL, 
ATOMIC ENERGY COMMISSION 


Mr. Isenserau. I think I should say, with respect to this question, 
that the Joint Committee on Atomic Energy has before it a bill 
which would rather extensively revise the Atomic Energy Act of 
1946. Among other things, the revisions overlap a portion of S. 3344. 
They have no apparent effect on the multiple-use provisions. But 
the approach to the problem of assuring that mineral locations may 
be made on the basis of a discovery of uranium alone is somewhat 
different from the program embodied in 8. 3344. 

Senator MILLIKIN. Supposing a location is not made for the pri- 
mary purpose of securing a patent on uranium. Suppose it is made 
for gold or silver? 
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Mr. IsensereGu. If it is made for gold or silver, there is no problem 
whatsoever, because it comes squarely within the provisions of the 
mining law of 1872. The problem arises because the Atomic Energy 
Act in its original form reserves to the United States any source 
materials in public lands. 

As was stated here this morning, we have proceeded on the assump- 
tion that despite that reservation, a discovery of uranium alone is 
sufficient to support a valid mining claim; but, as was also pointed 
out this morning, there is a little uncomfortable feeling in the mining 
industry, because that issue has never been determined in the courts, 
and until there is a judicial pronouncement on it there is a perhaps 
not inconsiderable feeling that titles may be imperfect. 

This bill would deal with that question by an explicit statement 
that the discovery of uranium alone can support a mining claim 

Senator MILLIKIN. Supposing that a man locates a claim and makes 
his discovery, we will say, with some metal other than uranium. You 
claim that under the Atomic Energy Act uranium is reserved to the 
United States, and so to the extent that a discoverer would discover 
uranium later on, he would not have a good title to his mining claim? 

Mr. IsenperGcH. We have never made that contention. 

Senator Miiirkixn. Who has made it? 

Mr. IsenperGH. I think that ‘‘contention’” perhaps is the wrong 
word, because there is not a serious adversary position on this. The 
problem arises because of an uncertainty in the minds of the locators. 
If the only discovery they make is uranium, and they read in a statute 
of the United States that uranium is reserved to the United States, 
they have the feeling that perhaps the prerequisite of a valid location, 
which is a discovery, is not technically satisfied. 

As I say, we have taken a different position, and we have assured 
the mining industry by our acts, in recognizing their claims, that a 
discovery of uranium alone is sufficient. 

In this connection, the Department of the Interior has concurred. 
But lawyers are a very prudent breed, Senator, and I believe with 
reasonableness the lawyers for the claimants have told them that this 
is a conclusion derived by an argumentative process from the statute, 
and that you can’t be assured that a court will go along with you. 

Senator Minuiikin. Let us take the case of a prospector who makes 
what he thinks is a sufficient discovery of silver, leading to a patent 
ultimately. Then suppose he pursues that discovery. Let us sup- 
pose that in the course of pursuing that discovery he finds uranium, 
and finds it in, let us say, commercial quantities. What is the state 
of his title when he finishes and is ready to apply for patents? 

Mr. IsensBerGu. There is no problem at all in that case. If there 
is an independent discovery of a metalliferous mineral other than 
uranium, you have satisfied the traditional requirements of the mining 
laws, and the location, assuming the other formal requirements are 
met, is completely valid. The problem comes up only if there is the 
discovery of a single mineral, namely, uranium. 

Senator MiILurkIn. Supposing he discovers uranium and in pur- 
suing his work he finds silver or gold. What is the state of his title 
when he finishes? 

Mr. IsenserGu. Our position is that the state of his title is com- 
plete with his discovery of uranium. But should the unexpected 
happen, and the courts say that that is not so, I would assume that 
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the state of his title would depend upon his taking appropriate formal- 
ities with respect to the subsequent discovery, proving that is an 
original discovery and attempting to support his location on the basis 
of it. 

Senator Minuikixn. What I am getting at is that a man finds some- 
thing that interests him in going ahead. But what interests him in 
going ahead from the beginning may not be the final source of the 
real value of his claim, if it has any. So that is the kind of a claim | 
am thinking about. Merely because he finds uranium in the original 
instance, causing him to develop his claim, and then he finds, let us 
say, commercial quantities of gold or silver or some other mineral, 
what is the status of his claim? Does he have a good claim except as 
to uranium under present law? 

Mr. Isensperau. He has a good claim as to any metallic mineral. 
As a matter of fact, he has a good claim with respect to anything in 
the tract, if he files a valid location with respect to any metalliferous 
mineral. 

Senator Miuturkin. Thank you. 

Mr. Isennerau. If the committee wishes, I could outline briefly 
the differences in approach between this bill, S. 3344, and the approach 
embodied in the joint committee’s bill. 

Senator Barretr. If you do not mind, perhaps Senator Cordon 
might have some questions of Mr. Johnson first. 

Senator Barrett. I would like to ask this question: 

Mr. Johnson, is there anything in this bill that attempts to solve 
any of the problems that might arise by reason of withdrawals? 

Mr. Jounson. By reason of Commission withdrawals? 

Senator Barrett. Not Commission withdrawals. I mean any 
kind of withdrawals. 

Mr. Jonnson. No, sir. I think not. 

Senator Barrerr. When you spoke a moment ago, you were refer- 
ring only to Commission withdrawals? 

Mr. Jonnson. To Commission withdrawals; ves. 

Senator Barretrr. You may proceed, then, Mr. Isenbergh. 

Senator Corvon. Now, I have a question to ask, if I may. Do I 
understand that the Atomic Energy Commission has authority itself 
to withdraw lands under any of the land laws? 

Mr. Jounson. It may request a withdrawal of public lands for the 
use of atomic energy from the Department of the Interior. 

Senator Corvon. But the withdrawal is the act of the Department 
of the Interior, carried out like any other withdrawal? 

Mr. Jounson. Yes, sir. 

Senator Corpon. That is the only question. 

Senator Barrerr. You may proceed, Mr. Isenbergh. 

Mr. Isensercu. The reservation to the United States of source 
materials provided for in the original Atomic Energy Act of 1946 is 
unique, and it has been the source of much of the difficulty we have 
talked about. As a practical matter, the reservation has not really 
had an economic effect on locators, because a person who makes a 
location on public lands gets the same price for his uranium despite 
the reservation, which seems to say the ore belongs to the United 
States, as a man who finds uranium in his backyard which he has 
always owned. 
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The principal practical effect of the reservation is that the United 
States continues to have a right to enter upon the land for the purpose 
of prospecting for, developing, mining, and removing ores in the event 
the locator is not very active on his own. 

Senator MiLurkin. Does the United States have that right even 
if you find it in your own backyard? 

Mr. IsenperGu. At the present time? 

Senator Miuurkin. Under present law. 

Mr. Ispenperau. At the present time it would be necessary for the 
United States to requisition the metal. And while our act gives us 
the right to requisition source materials, it would not give us the 
right to requisition prospecting and exploratory rights on lands where 
we did not know source materials to exist but merely thought there 
was a good possibility. 

Senator Mruiikin. If you knew as well as you could know that 
they existed, what then? 

Mr. Isenspercu. The act gives us the right to take, purchase 
acquire, requisition any interests in land containing source material. 

Senator MituiKk1n. Does it not provide for exploration and develop- 
ment also? 

Mr. IsenserGu. Except that the limitation as to the land containing 
source materials would, I assume, exclude us where we could not say 
with certainty that the land contained source materials, but that we 
thought it was advisable for the program to find out whether it con- 
tained source materials. 

Senator Barretr. How do you differentiate between fee land and a 
valid mining claim? 

Mr. Ispnperau. In this respect, there is no distinction. 

Senator Barretr. Why would you have greater rights to go in on a 
valid mining claim than on fee land? 

Mr. IsensperGH. Only because of the reservation. 

Senator Barretr. What reservation? 

Mr. IsenseraH. In the Atomic Energy Act. 

Senator BARRETT. Supposing the mining claim was made before 
the reservation? 

Mr. IsenperGcu. Then it would be precisely the same as land held 
in fee from time immemorial. 

Senator Barrert. I see. 

Mr. IsenpercH. Now, as I say, that is the only important practical 
effect of the reservation. The joint committee’s bill, I think, although 
this is only speculation on my part, was prompted by dissatisfaction 
with the confusion and unique results of this unique provision, and it 
eliminates the reservation entirely. This is a very simple way of 
putting uranium on precisely the same basis as any other metalliferous 
metal. 

Senator Miturkin. Does not the Commission retain control rights as 
distinguished from ownership rights? 

Mr. IsenserGcH. Not in the form of the reservation. 

Senator Muiuirkin. No. Forget the reservation. Without the 
reservation at all, you go into your backyard and you discover ura- 
nium, or you go on public land and discover uranium. Does not the 
Commission have control over the disposition of that uranium? 

Mr. IsenBerGH. Yes. As J said before, the Commission has the 
general power to requisition source materials or land containing source 
materials, and that feature is retained in the joint committee bill. 
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Senator Corvon. It is more than a general power; it is an exclusive 
power, is it not? 

Mr. IseENBERGH. This power is not general enough, sir, because, as 
] pointed out before, it is, by its terms, limited to land containing 
source materials. If the Commission found it desirable to start an 
exploration program 

Senator Corpon. I was not considering exploration at all. I was 
considering the exclusive right of the Commission, on behalf of the 
United States, to acquire uranium from anybody and everybody in the 
United States who may have it and mine it. It is gxclusive. 

Mr. Isenpercu. Right. It has that power. Iv is an exclusive 
power. But it is within the normal constitutional framework, and 
there is an express provision for the payment of just compensation. 

The joint committee draft would add to that provision the right to 
purchase, acquire, or requisition rights to explore and prospect, also, 
with the payment of just compensation. 

Senator BARRETT. Now, what would be the purpose of that, if this 
bill were enacted as to the public lands? 

Mr. Isenpercu. As to the public lands, there would be no problem; 
that is, as to public lands with respect to which no claim has been 
filed, the authority of the United States to enter and explore and 
prospect IS quite clear. 

Senator Barrer. Or if it were an oil or gas lease, the same thing 
would be true. 

Mr. Isenpercu. There would be no problem in that respect. 

Senator BARRETT. The only purpose, then, would be as to fee lands? 
Would that be what you would be driving at in that provision? 

Mr. IsenperGcu. That is true. 

Senator Barrett. That is, what you are driving at is to go in and 
say, “A owns 160 acres of land we believe is valuable for uranium 
purposes, and we want to take that property for exploration purposes 
and pay him a fair price for it.” 

Mr. Isenpercu. Yes. And I should say it would be unusual if 
the Commission were to take the land. I think that all the Commission 
would want would be the right to walk a geiger counter over the land. 

Senator Barretr. Requisition it for that purpose. 

Mr. Isenpercu. It would be only the requisitioning of a very 
limited right, a prospecting right and an exploration right. 

Senator Barrerr. Yes. I understood that. 

Mr. Isenspercu. Well, briefly, to summarize, the joint committee’s 
bill would handle this problem by expunging the reservation entirely, 
then adding to the Commission’s requisitioning powers and acqui- 
sition powers the right to requisition and acquire exploration rights. 
And it would do one other thing. And Mr. Johnson pointed out, 
there is a limited area in which the only way the Commission can get 
public lands developed by private enterprise is through the use of 
leasing. Our power to lease has been based legally on the reservation. 
With the deletion of the reservation, there would be a question about 
the legal basis for the Commission’s leases. In order to be sure that 
the Commission would have the power to be used in the unusual 
circumstances that it has to be used in, to issue leases, the joint 
committee draft has an express provision authorizing the Commis- 
sion to issue leases with respect to any lands belonging to the United 
States. 
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Now, on this aspect of the bill, the Commission has expressed 
itself, in that it has gone over this ground with the joint committee 
formally, and the features that I outlined to you have the formal 
approval of the Commission. As Mr. Johnson points out, the objec- 
tives of this bill are the same. The problem is one of techniques for 
accomplishing a set of objectives that everyone has agreed upon. 

Senator Mriuuikin. Are you proposing any amendments? 

Mr. IsenBerGu. We are not here to make affirmative proposals. 
We, I believe, would say that the language whic) the joint committee, 
I am sure, would be glad to make available to vou, the language that 
has been agreed to by the Commission, could be substituted for 
section 9 of this bill. 

Senator Miiurkin. Will that be done? 

Senator Corpon. That depends on this committee, does it not, 
whether it will be done? 

Senator Barrett. The Senator means: Will it be tendered to us? 

Mr. Isensperau. I shall be glad to get that language and submit it 
to you. 

Senator Corpon. You will recall that the other members of the 
committee apparently have had more time than I have been able to 
find for the past month or so to go over the bill. 

Senator MiLiikin. That is why I am trying to get some bat boys 
to do some work for us. 

Senator Corvon. I wish you well. 

Senator Barrerr. I wish you would follow up the point you made 
a moment ago as to the right of the Commission to go in and do 
exploratory work on fee lands or on valid mining claims. 

Now, what would be the next step after you cause some exploration 

work to be done and you found the land to be valuable for uranium? 
Then what would you do? 
» Mr. Isenperau. If the land were shown to have uranium deposits, 
presumably the owner of the land would be very happy to know about 
it and would go ahead with development. If, for any reason, he did 
not, we would be in the same position with respect to him as we are 
now, under our general powers of requisition and acquire source 
materials. We could requisition his source materials, or requisition 
just the development right in his land. 

Senator MILLikin. You would not attempt to make a mining loca- 
tion on his privately owned land, would you? 

Mr. Isenpercu. No; it would be, I think, legally impossible. 

Senator Barretr. What would you do with the owner of a mining 
claim who has done everything that he is required to do under the law 
except to perfect title? 

Mr. Isenserau. I think the state of his title would be a matter of 
complete indifference to us. If a man chose to keep a mining claim 
as a claim and never perfect it by getting a patent—is that the situation 
you had in mind? 

Senator Barrett. Well, he had not done so as yet, anyway. That 
was my question. 

Mr. IsenpercH. Our attitude would be one of complete neutrality 
about that. 

Senator Barrerr. What would you do about development? 
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Mr. IsenperGcu. As a mere claim holder, not a patent holder, he 
has what the Supreme Court of the United States has recognized as a 
constitutionally protected property interest. And if we wanted his 
uranium, and he did not chose to develop it himself, we would have to 
use our extraordinary requisitioning power, and he would be entitled 
to just compensation. 

Senator Corpon. You would condemn it under eminent domain. 

Senator Minurkrn. And if you went in and made the discovery for 
him when he was pursuing the mining claim, or supposing he pursued 
his mining claim later, after the discovery, you would have no inter- 
ference with that, would you? 

Mr. Isenserau. I presume not. 

Senator MiLurkin. He could go ahead and perfect his mining claim. 
He would have the advantage, of course, of what you had done in 
showing up the presence of uranium. 

Mr. IsenperGcu. Well, this raises a different set of problems that ] 
suppose relate more to the time when we go into this property for the 
purpose of exploration. I assume the prudent thing to do would be 
to make some agreement with him in advance so that we would not 
have this kind of difficulty later on. 

Senator Mintuikrn. If you wanted it, you could take it by the con- 
demnatory procedures provided by law; he, in turn would have the 
right to go ahead and perfect a mining claim, and you would still 
have the right to take the uranium. 

Mr. Isenperau. Precisely. 

Senator Mititikin. But he would have the additional advantage of 
your having found something for him. Is that not correct? 

Mr. Isenperan. That is true. 

Senator MILuikin. So I see no conflict there. 

Senator Barrerr. Are there any other questions of either of these 
gentlemen? If not, we thank you very much. 

The next witness will be Mr. Clair M. Senior, attorney at law, of 
Salt Lake City. 

Do you have a prepared statement, Mr. Senior? 


STATEMENT OF CLAIR M. SENIOR, ATTORNEY AT LAW, REP- 
RESENTING THE AMERICAN MINING CONGRESS, SALT LAKE 
CITY, UTAH 


Mr. Sentor. Mr. Chairman, I do not, but I expect, if permitted, 
to file with this committee a statement which will be in summary of 
the remarks that I anticipate making. I do not have it at this time. 
But | realize that it might be helpful to the committee to have that 
summary. 

Senator Barrer. Before you give us the benefit of your state- 
ment, Mr. Senior, will you give the reporter your full name and address 
and your background? 

Mr. Sentor. | will be glad to do that. 

My name is Clair M. Senior, S-e-n-i-o-r. I am an attorney at law 
residing at Salt Lake City, Utah. I have been actively engaged in 
the practice of law there for a period of over 30 years, during which I 
have specialized in matters relating to the use and disposition of the 
public lands, particularly mining and oil and gas problems. 

I am appearing here at this time on behalf of the American Mining 
Congress and on behalf of the Joint Industries Committee, which 
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has spent a good deal of effort in trying to work out a fair solution of 
@ the problems which are presented in the mutual interest of the in- 
dustries and the public. 

Senator Mimiik1n. What does the Joint Industries Committee 
consist of? 

Mr. Sentor. By ‘Joint Industries Committee,” | mean representa- 
tives of the mining industrv, the American Mining Congress and its 
associated groups, and the oil and gas industry as it is represented in 
these problems in the areas of public lind interests by the Western 
Oil and Gas Association and the Rocky Mountain Oil and Gas Associa- 
tion. 

Senator Barrerr. Is Mr. Palmer’s group here? 

Mr. Sentor. Mr. Palmer’s group is here, and Mr. Palmer is here, 
and I believe that Mr. Palmer’s group is favorably supporting this 
legislation, as are, I also believe, the Utah Mining Association and the 
Uranium Ore Producers Association 

Senator Barrerr. Is Mr. Palmer’s group a part of this group that 
you are talking about? 

Mr. Sentor. When I refer to that committee, he would perhaps be 
better able to answer that question than I would. He is a representa- 
tive of the Colorado Mining Association. These associations, as 
represented by the American Mining Congress and by the oil and gas 
industry, endeavor to work together in close harmony from an objec- 
tive point of view to develop legislation which might be in their mutual 
interests and, they believe, in the public interest. 

Senator Miturkr. | am still trying to find out: Is his group associ- 
ated with your group? 

Mr. Sentor. I would have to ask him if he is associated with the 
American Mining Congress in our efforts. I have worked with him. 
I assume he is. 

Senator Barrett. Do you want to answer than question, Mr. 
Palmer? 

Mr. Patmer (Robert S. Palmer, Colorado Mining Association). 
Mr. Chairman, Mr. Senior presented his position to our group at its 
recent meeting in Denver, and we will state our position a little bit 
later, if I might have that privilege. 

Senator Miturkry. Very well. 

Senator Barretrr. You may proceed, Mr. Senior, with your state- 
ment. 

Mr. Sentor. I may say, gentlemen, that [ do not intend to proceed 
on the basis of a written statement. And in the endeavor to outline 
the background and importance of this legislation, and to review, if | 
may, its provisions, since I am not proceeding from any written state- 
ment, I will be glad at any time during the course of attempted 
presentation to have interruptions in terms of questions, since it is not 
a formalized statement. 

Basically the problem that is presented before this group is a problem 
arising out of the coexistence of two distinct systems relating to public 
land usage and disposition. The one system is that established under 
the mining laws of 1872, the general mining laws. The other system 
was the later comer on the scene, when, in 1920, there was enacted the 
Mineral Leasing Act, which took out of the scope of the general mining 
laws certain minerals. 
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As enlarged in 1927, through the amendment of the 1917 Potash 
Act, that taking out of the scope of the mining laws included oil and 
gas and oil shale, potash, phosphate, sodium, coal. 

Under the Leasing Act there was established an exclusive method for 

the disposition of those enumerated minerals. 
& The general mining laws of 1872 contemplated that there would be 
an exclusive and entire disposition of minerals under a mining location, 
and it is readily apparent that that exclusiveness and entirety of the 
disposition under a mining claim contemplated by the mining laws of 
1872 was not consistent with the coexistence of a prospecting permit 
or an application or a lease under the Leasing Act of 1920, as it has 
been enlarged and amended. There is nothing new at all in the 
recognition of that inconsistency. 

As we appear here at this time, we appear with nothing novel in 

the way of a problem. We appear here rather in terms of ‘the recog- 
nition of the urgency of a considerably continued problem, whic h 
urgency has been brought into focus by the uranium activity. 
t It so happens that the uranium activity has had a concurrence in 
point of place with the existence of widespread filing under the Mineral 
Leasing Act. Particularly I have reference to oil and gas filing, 
although here again it is appropriate to point out that there is nothing 
distinctive in the character of an oil and gas lease or application for 
an oil and gas lease from that which exists in regard to the applica- 
tions for or existence of leases relating to other minerals governed by 
the Mineral Leasing Act 

Therefore, this problem is somewhat broader, gentlemen, than the 
mere conflict of uranium with oil and gas leases, as the focus is some- 
times drawn. It is a problem of conflict between the basic principles 
of the general mining laws of 1872 and that limited method of dispo- 
sition provided for under the Mineral Leasing Act of 1920, as amended. 

That conflict was brought to the attention of the country and was 
brought to the attention of you gentlemen of this committee at the 
time of the presentation before you of Public Law No. 250 in the last 
session of the Congress, which became, I should say, Public Law No. 
250, after its signature on August 12, 1953. That law, as has been 
stated by Mr. Wormser, was a stopgap measure, and at that time the 
Interior Department and, I believe, this committee, recognized it as 
such and recommended the desirability of broader and more permanent 
legislation, which would make possible this concurrence and maximum 
usaye of our public domain, unlimited by the inconsistency of these 
two laws, which perhaps had grown up at different times, and without, 
at the time of enactment, provisions related to their adequate recon- 
ciliation. 

Both the mining industry and the oil and gas industry have taken 
with great seriousness the need for remedial legislation which would 
permit maximum multiple utilization of our national mineral re- 
sources. ‘Toward that end, there has been a concerted effort. I 
think that one of the things that may recommend this legislation is the 
fact that in the endeavor to write it, or at least participate, I should 

say, in the writing of it, both on the part of the oil and gas industry 
and on the part of the mining industry, there has been an endeavor to 
rise above the narrow self-interest of industry and to look upon the 
problems from the vantage point of a common public interest, where 
it might be approached with objective fairness on a basis of principle. 
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And I believe that there has been the endeavor to embody in the 
proposals which this legislation embodies a drafting of a course based 
upon principle rather than based upon a succession of compromises. 
And that, I think, is to the credit of the attempted solution. 

I think that in this connection it should be mentioned that R. B. 
Holbrook, the chairman of the public lands committee of the American 
Mining Congress; Robert T. Patton, and J. M. Jesson, members of a 
special committee of the Western Oil & Gas Association dealing with 
conflicts on mining laws and the Mineral Leasing Act, have worked 
diligently in attempts to find and express a solution to the problems. 

But in that connection there has been the cooperation of Mr. 
Palmer’s group, and there has been the cooperation not only of his 
group, the Colorado Mining Association, but of the Uranium Ore 
Producers Association and of the Utah Mining group, along with the 
American Mining Congress, whose staff has so fully cooperated in 
constructive criticism and assistance, as the attempt has been made to 
formalize the principles which this legislation was intended to create. 

The proposed draft, as embodied in this bill—gentlemen, I hope 
I may be forgiven if | speak with some familiarity with it, because 
I have endeavored to participate in its drafting—endeavors to provide 
an atmosphere of legal compatibility between the existence of a mining 
claim and the existence of an application for or an issued oil and gas 
or other Mineral Act lease or permit, and endeavors to also provide 
for a transition from the existing system to the new system. 

This represents quite a vital departure in some of its aspects from 
the law of mining as it has existed 

And in providing that transition, our problem was somewhat 
complicated by the enactment of Public Law No. 250 and by the 
issuance of Circular 7, Domestic Uranium Circular 7, which hasjbeen 
referred to by Mr. Jesse Johnson. 

Senator Barretr. Just a moment. If you don’t mind, I would 
like to make Circular 7 a part of the record, and it will be placed in 
the record at the same time that I put in the report of the Department 
of the Interior. 

Mr. Senior. Reference has been made by Mr. Isenbergh and by 
Mr. Jesse Johnson also to another problem that this legislation deals 
with, that of the deterrent uncertainty as to the effect of section 5 (b) 
(7) of the Atomic Energy Act. I say “deterrent” because those 
contemplating substantial expenditures in development of mines and 
national resources like to have an element of certainty. 

And if I may illustrate the basis of that uncertainty, may I read 
briefly from a decision of the Department of Interior signed by the 
Assistant Secretary, C. Girard Davidson, under date of January 14, 
1947, which was subsequently, and under a February date that I don’t 
happen to have, affirmed, upon a motion for rehearing, in which he 
said that ‘‘A mining location is made to acquire a title to locatable 
minerals.’’ Since section 5 (b) (7) of the Atomic Energy Act of 1946 

rovides that all fissionable material, including uranium, in public 
a “in whatever concentration * * * whether or not of commer- 
cial value,” is reserved to the United States. No location to mine 


such material can now be effected under the United States mining 
laws. 

Senator BArretr. The committee will take that into consideration 
for what it is worth. 
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\ir. Senior. It represents a decision of the Department. But 
onetheless, | am not here, gentlemen, as urging the soundness of the 
ybronouncement, but rather as pointing to the uncertainty which it 
eates in the minds of those vho would proceed to develop these re- 
auirces. This should be read, however, with that statement which 
vas contained in the 1949 ] ihlication, Prospecting for Uranium, 
\ hich was issued to encouraes iey elopment of the uranium resources 
tnd was published jointly b) the United States Atomic Energy Com- 
HISSION and by the Lnited States Geological Surve the latter bemg 
ne ot the branches of the Le partment o1 the Interior, in whieh, on 
i 17, it 1s stated 
| the \ At i { n and the Dr tment of the 
te howeve that this pro iol et » (b 7) of the Atom Knergy Aet 
( ot prevent the taking of a valid Clatin as a result of discovery of uranium 
Ti ri 


hose 1D that technical profess ion that has been referred to here as 
the legal profession, who apply for patents on mining claims, are some- 
what disturbed also in regard to the requirement of the Department 
of the Interior that they file along with their applications for patent 
as of this time an aflidavit setting forth that the ground applied for 
does not conta any deposits of a fissionable source material. 

So that there is basis for uncertainty 

Senator MILLIKIN. I am not following you. Make that a little 
clearer for me, please 

Mr. Senior. I am undertaking to say, Senator, that we do not, in 
this legislation, want to be understood as making any concession or 
representation that the Atomic Energy Act of August 1, 1946, does in 
fact invalidate a mining claim located since that time where the 
validity of that mining claim is dependent upon discovery of a 
fissionable source material Rather, we desire to state that the ob- 
‘ective of section 9 is to remove a deterrent uncertainty and cloud upon 
the title which section 5b (7) of the Atomic Energy Act creates. 

Senator MILLIKIN. I understand what you are saying. 

Mr. Sentor. That is an enlargement of the general provision of the 
bill which would provide for the coexistence of mining claims and 
Mineral Leasing Act filings. 

There is another area of the bill that, of course, was incidental, and 
that is the area covered by the first three sections. Those three 
sections were worked upon in the hope that they might preseribe a 
transition from the existing situation, complicated as it is by Public 
Law 250, and Circular 7, into the permanent legislation, which 
would be such, if this bill is enacted, as described in sections 4 through 
6 And those are the transition sections. 

The oil and ges people have been plagued by, and the mining in- 
dustry has recognized, the difficulties inherent in the lack of certain 
knowledge as to whether there might exist conflicts between mining 
claims and oil and gas filings or other Mineral Leasing Act filings, 
where they cover a large area, and where, as permitted under the 
mining laws—and I am not critical of them: I favor that—there is 
permitted an uncertainty of description which prevents identification 
of a particular tract. And therefore, from the point of view of him 
who would undertake the Leasing Act minerals, he wants to know 
for a certainty whether there exist these mining claims. So, under 
section 7 of the bill, there is an attempt made to provide an in rem 
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procedure under which those who claim rights under an unpatented 
mining claim may be called upon to come forward and assert those 
rights. 

The procedures which are there provided in the draft of this legisla- 
tion follow largely those well known—to the mining people—pro- 
cedures which are described in relation to the filing of an application 
for patent, where if I, John Doe, apply for a patent on a claim which 
may even be junior to that of Richard Roe, and advertise a notice 
of application for patent, unless Richard Roe, within the period for 
filing of an adversary claim, asserts his rights, he may find that he 
has come to be in a position inferior to me, because he has failed to 
assert those rights, and such is almost essential to orderly adminis- 
tration. 

Now, in the time provided in section 7 for publication, in the 
procedures of publication, every effort has been made to follow those 
established procedures known to the mining people, the procedures of 
patent application. And so also as to the procedures of hearing, it 
appears we have undertaken to say that those procedures would 
follow the then established procedures of the Interior Department to 
the determination of conflicts, contests, relating to public domain, 
not endeavoring to freeze that but leaving it with established pro- 
cedure as it then appeared from time to time in terms of public domain. 

Senator Barrer. I would like to ask a question with reference to 
section 7, before you proceed to section 8. 

What I had in mind was this: Are you not attempting, by section 7, 
to provide a means by which a qualified person may make an applica- 
tion for oil and gas leases on lands on which there may be one or more 
mining claims and that, after due notice and compliance with the 
statute, a determination can be made to the effect that the mining 
claimant has not perfected his application, his location notice, or 
that there is something irregular, or improper, or insufficient in respect 
to the discovery or the assessment work. In that event, the Sec retary 
of the Interior would then be justified in holding that the applicant 
for the oil and gas lease has a prior right over the mining claim? 

Mr. Senior. I think, Senator, that that is a possibility under this 
section. I may say that it has been declared and redeclared within 
the province of the Interior Department, affirmed by court decision, 
that the Interior Department has that authority which permits us 
to pass upon the validity and effectiveness of an unpatented mining 
claim, and that there has been a practice of procedure for a good 
many years past in which the Interior Department has passed upon 
the priority of established right under a mining location and under 
a filing under the Mineral Leasing Act. That is something that the 
courts have recognized, I believe, as inherrent in the Interior Depart- 
ment’s jurisdiction. 

Now, the main thing that this bill does, Senator, in its intent, is to 
provide a procedure whereby that presently recognized authority may 
have something of the in rem characteristics of a suit to quiet title 
as distinguished from an in personam proceeding. And I believe you 
will recognize how helpless we would be in quiet-title actions if we 
were dependent upon the in personam proceeding as distinguished 
from the in rem. 

Now, these people who contemplate large investments in drilling 
for and developing mineral resources, whether they be coal, or oil 
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and gas mineral leasing, find themselves strapped with an in personam 
proceeding where an in rem proceeding could give them that assurance 
which would justify them in investment. 

Senator Corpon. Do you deem a suit to quiet title an action in 
personam? 

Mr. Senror. Some suits are, but generally a suit to quiet title is 
an in rem proceeding. 

Senator Corpvon. It could be used in lieu of section 7, could it not? 

Mr. Senror. It could. That would depend, Senator, upon the 
ability to secure the participation and cooperation of the Department 
of Justice on behalf of the United States. Becauee he who holds 
merely a leasehold interest, who is merely the lessee of the United 
States, does not have that entirety of title. 

Senator Corpon. Why not provide simply that he does have it? 

Mr. Sentor. All we have endeavored in the drafting here from the 
point of view of the mining industry, in the drafting of section 7, is 
to do this: to limit the scope of this determination, so that, in the case 
of that claimant under the mining laws who was interested in finding 
uranium or gold or bentonite or lead and zinc, and who had no par- 
ticular concern with that oil and gas dream of the applicant for an 
oil and gas lease, he could sit by and do nothing, without expenditure 
of his effort and time—and did he so sit by and pay no attention 
to that notice, he would not lose any of those rights which he had 
under that mining location, other than solely that thereafter his rights 
under that mining location might become subject to that same reserva- 
tion of leasing act minerals to which all mining claims hereafter located 
would be subjected should our Congress see fit to make this proposal 
into law. 

Senator MILirKin. Is it your contention that at the present time 
the Department of the Interior can litigate between a mining claimant 
and an applicant for an oil and gas lease, with any finality? 

Mr. Sentor. Senator Millikin, I base the statement that that is so 
upon repeated decisions not only of the Interior Department but con- 
firmatory decisions of the courts. 

Senator Miniurkrn. Well, the Interior Department can invalidate a 
claim on the ground of lack of discovery, possibly abandonment, and 
maybe some other grounds, but that can all be tested out in court. 

Mr. Sentor. That can be tested in court, but there still remains 
within the province of the Interior Department, as the courts have 
ruled, I believe, that the Interior Department can also determine the 
question of whether or not that discovery, which represents the 
effectuating source of validity of that mining claim, was made subse- 
quent to or prior to the date of the filing and initiation of the right 
under the Mineral Leasing Act. 

Senator Mruurkin. [ am talking about whether that claim goes 
beyond judicial review. 

Mr. Sentor. As for going beyond judicial review—— 

Senator Mruirk1n. Supposing you have a mineral claim, and I am 
an ‘applicant for an oil lease. Supposing that the Dep artment of the 
Interior says that you or I are first in time. That Aude not settle it; 
does it, finally? Unless we are content with the decision, we have the 
right to have that reviewed; have we not? 

Mr. Sentor. I am inclined to believe, Senator, and there may be 
those here who are greatly more versed than I am in regard to Federal 
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procedures, but it is my concept of the thing that where that decision 
of the Interior Department is based upon an element of fact within 
its purview to determine, its determination is much in the same 
status as that of a jury, where it will not be interfered with by a 
court upon review, unless there exists a dearth of substantial, compe- 
tent evidence to support the conclusion. 

Senator Corpon. The last portion of that statement ruined all of 
the first. You have to rest your case upon the facts, or lack of them, 
or you open up the question of comparative value. 

Mr. Senior. I think it is much as it would be, Senator, with a 
jury. The courts have declined on a number of instances to overrule 
the administrative agencies in rulings based upon factual determina- 
tions, but have indicated a willingness to pass upon the law as it is 
determinative of the issue. 

Senator Miuuikin. If there is complete absence of fact to support 
the judgment, they will consider the fact question or if there is demon- 
strable arbitrariness or capriciousness? 
® Mr. Sentor. That is, of course, true, Senator, and it should be so. 
And there are many places where we would like to see enlargement of 
the processes of administrative procedure. 

Senator MiLurkin. Let me ask you what your point is there. 

Mr. Sentor. My point is that we have endeavored in our section 7 
merely to provide a procedure whereby 

Senator Corpon. A junior claimant may become a senior claimant 
with a prior right? 

Mr. Sentor. In that very difficult situation, the mining laws permit 
an uncertainty of description which prevents tract indentification, 
and the holder, someone who has an oil and gas lease, wants to know: 
Does anyone claim this under the mining laws? So that is the pur- 
pose of the procedure. If he does, let him come forward and assert 
his claim. That is the objective. 

Now, we have tried also, in the shaping of this thing, to recognize 
the fact that it is hardly fair to impose upon him who has the mining 
claim that burden of reading the papers every day to find if somebody 
is publishing a notice that may affect him. So that under that sec- 
tion, he may record, in the office of county record, a notice which will 
state the existence of a claim to lands involving that section. 

Senator MiLuik1n. He does not have to do that now, does he? 

Mr. Sentor. No. And there is the demand that he be served with 
a notice. He need not identify them other than by section, but he 
will demand that he be served a notice if anybody files anything 
affecting that section, so that it will be mailed to him and will give 
him that opportunity for acquaintance with the fact of that proceed- 
ing which he might not have were he not constantly in touch with the 
paper in which that notice might be published. There has been an 
endeavor to balance that equity. 

Senator Corpon. May we have in the record your view as to pre- 
cisely what rights mining locators whose locations are senior to an oil 
and gas lease have that are superior to the holder of the leasehold, 
and what rights the holder of the leasehold would have if he is senior 
in his time to the holder of a mining location within the leasehold area? 

Mr. Senior. I will be glad to state my views, for what they may be 
worth. It is my opinion—and I will reverse this—that if a mining 
claim is located upon land which at the time of location is embraced 
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within a pending application for or unissued permit or lease under 
the Mineral Leasing Act, or which is then known to be valuable for 
one of the minerals the disposition of which is governed by the Min- 
eral Leasing Act, that mining location so then made is a nullity. 

Senator Corpon. Utter? 

Mr. Senror. Utter 

Senator Corpon. For any purpose? 

Mr. Senior. Except only as that may be affected by the validating 
effect of Public Law No. 250. 

Senator Barretr. 5. 1397? 

Mr. Sentor. 5S. 1397, Senator. 

Senator Minuikin. A nullity as to all minerals? 

Mr. Senror. A nullity as to all minerals. Because the mining laws 
did not contemplate a bobtaifed mining claim. 

Senator Barrerr. Well, is that the reason? Or is it because of the 
provisions of the Mineral Leasing Act? 

Mr. Senror. The Department of the Interior has ruled that where 
a mining claimant appeared before the Department and suggested 
that in view of the fact that it was considered that this land might be 
valuable for one of the Leasing Act minerais if taken without that 
mineral, there is no authority to give you anything else. 

Senator Barrerr. Because it is in conflict with the original intention 
of the Mining Act of 1872? 

Mr, Senror. That is correct, Senator. But on the other hand, if ] 
may answer the other phase of your question, Senator Cordon: 

If a mining claim has been antecedent to the filing of an application 
for or the issuance of some rights under the Mineral Leasing Act 
and when | say mining claim has been antecedent, I mean a valid 
mining claim, and, therefore, 1 mean that validity established by the 
requisite fact of discovery— then that mining claim constitutes prop- 
erty in the highest sense of the word, as the Supreme Court of the 
United States has declared. It is superior to any rights which may 
be dependent upon that subsequent application, and it stands out in 
its completeness as the law now stands. 

Senator Barretr. In other words, you say that this procedure that 
is set out in section 7 can remove a cloud, but it cannot quiet a title? 

Mr. Senior. It can remove a cloud, but it cannot destroy an 
asserted right. 

Senator Corpon. It has no effect insofar as the holder of a prior 
and valid mining location is concerned? 

Mr. Sentor. Not if he comes forward - 

Senator Cordon. Suppose he does not come forward? 

Mr. Sentor. Well, if he does not come forward, then, Senator, we 
find ourselves somewhat in the position of some of the procedures 
established under certain acts where it has been recognized that there 
may exist within the reaim of general interest a desirability of provid- 
ing procedures whereunder those who assert rights should be in public 
interest required to make them known in penalty of default, in which 
case their rights may become subordinate. 

Senator Corpon. Vested rights? 

Mr. Senror. That is right. 

Senator Corpon. Let us stop and look at that for a moment. 

You have just said that in case the holder of such a claim does not 
come forward and assert his rights to the minerals other than those 
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‘ncluded within the Mineral Leasing Act, and which this junior claim- 
ant has brought the proceeding to seek to acquire, those other mineral 
rights remain unaffected by this proceeding. Is that correct? 

Mr. Senror. That is right, sir. 

Senator Corvon. In which case you are modifying the basic con- 
cept of the general mining law in this proceding, are you not? 

Mr. Sentor. That is correct, Senator. We have provided a less 
drastic penalty for nonassertion than has been provided in enactments 
of many States, where they have required people to come forward 
and annunciate their rights; because we did not feel that the more 
drastic course had any relation to the ovjectives of the legislation. 

Senator Corpon. Let us assume that that proceeding has been 
followed in respect to a mining claim that Is a valid subsisting right. 
The holder of the claim has defaulted, under section 10. Whatever 
finding is provided for in section 10 has been made. And the holder 
of the leasehold interest thereupon secures rights with respect to 
certain minerals which are superior to the rights of the holder of the 
mining claim. What are the respective rights with respect to posses- 
sion of the mining claim? 

Mr. Senror. The respective rights with respect to possession of the 
mining claim would be those which it has been endeavored to define 
in the provisions of this proposed legislation, particularly in the pro- 
visions of section 6 of the proposed legislation, where it has been under- 
taken to make provision for reasonable concurrent and multiple 
usages of our national resources looking toward the greatest public 
interest in maximum utilization. Section 6 is definitive. 

Senator Corpon. Well, I am not familiar with section 6. 

Mr. Senior. It provides, if 1 may say, briefly, if 1 can paraphrase it, 
for maximum endeavor to make that utilization of a given resource 
which will not interfere with the utilization of another resource, that 
he who is first upon the ground and places thereon workings, improve- 
ments, and facilities, shall not have those workings, facilities, or 
improvements interfered with by the latecomer. It endeavors to 
provide that that correlation of position shall not be dependent upon 
the mere priority of initiation of position by filing, where a man might 
file an oil and gas lease and not move to do anything for 10 years 
thereafter, or where a mining locator might loaf along for a good many 
years and then come in and say, “I am first’; but rather, upon that 
priority of the man who gets his workings, his utilization, his facilities 
there first. But it also undertakes to provide in, I believe, subsection 
cof that section, that where there exists that situation which inevitably 
will arise where adequate utilization of one of those resources is going 
to involve interference with that which is prior, the court may weigh 
the relative detriment of that interference as against the detriment of 
the denial of that interference. And where it decides that the detri- 
ment of the interference is less than the detriment of its denial, it may 
allow the interference upon providing adequate compensation to the 
party interfered with for the interference. And it was felt that that 
represented a proper approach to a problem in the public interest. 

Senator Corpon. In the case | set up hypothetically, thereafter the 
holder of the lease is superior with respect to the rights you have just 
mentioned to the holder of the mining claim? 

Mr. Senior. Senator, I do not believe that that is the purport of 
the legislation. Thereafter, in respect to the Leasing Act minerals, 
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the holder of the lease stands upon a premise of equality with the 
holder of the mining claim in his assertions as to rights other than the 
Leasing Act minerals. There is not established the element of 
superiority of position in respect to their relative minerals. There is 
developed the fact that he who did not assert his rights no longer can 
assert rights as to oil and gas, coal, potash, phosphate, oil shale, sodium. 

Senator Corpvon. The rights in their respective fields, however, 
become equal? 

Mr. Sentor. The rights in their respective fields have correlative 
protection. We have endeavored to avoid this matter of priority of 
time ¢ Treating priority of position, priority of activity, priority of doing 
something with something, not mere ‘ly holding it. 

Senator Corpon. Have you done that in your bill expressly, 
clearly, so that there can be no question? 

Mr. Sentor. It is my opinion, which may be slanted by the fact 
that I had something to do with writing it, Senator, that it is cleat 
We have hoped, in this draftsmanship, to do so with certainty. We 
have asked help. We have asked criticism. We have had a good 
deal of constructive criticism. This legislation as it is here introduced 
represents a great many days and hours by people with conflicting 
points of view, looking toward a solution which may have a vantage 
point above that of self interest. And I might say, Senator, that I 
do believe, as I may have stated, that this represents legislation 
directed toward principle rather than an accumulation of compromise. 

Senator Corpvon. Just offhand, it looks like you are making up a 

ery fertile field for litigation. Frankly, as I have listened to you, 
und from reading this, that is what I would say. 

What about the views of those people whose major, if not entire, 
nterest rests in mining properties that have not gone to patents, 
subsisting mining locations? Are they in favor of this bill? 

Mr. Sentor. This legislation could have no operation in any aspect 
it all in relation to properties which had gone to patents. It deals 
solely with those properties where the ownership still remains with 
the United States 

Senator Barretrr. Will you let me ask him a question there? 
se ‘orpoN. Yes, | am through. 

Senator Barrer. I just cannot follow your reasoning on that, 
\[r. Senior. Maybe you can enlighten me. What essential difference 
s there between the right of the owner of a valid existing mining claim 
who has performed all of the requirements of the act of 1872, with the 
amendments thereto, who has done everything that the law requires 
him to do, at the time this action is taken under section 7, as against 
a fellow who has also done everything that he was required to do 
under the law but who in addition to that perfected his rights and 
obtained a patent. I cannot see any difference as far as the due 
process of law pea is concerned with reference to the fellow who en 
a valid right, a property right, a right that the courts will protect, 
right that avery bods recognizes, but not perfected, one that has Pe 
ripene «l vet into a patent, ‘although he has done everything that he is 

required to do, to come in and ask for the patent and get it. What 
is the difference between the two people? 

Mr. Sentor. In terms of the actual nature of their rights, Senator, 
the difference which exists is that difference which exists in the status 
of their title. He who has the patent from the United States has 
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acquired the possessory title, the beneficial interest, and "the legal 
ownership. He who has the unpatented mining claim has certain 
possessory rights. The courts and the Interior Department have 
recognized this differentiation: that once a patent is issued, if there 
is to be anything that would take it away, whether acquired |by [fraud 
or otherwise, that cancellation and deprivation of the granted rights 
must be through court decree and determination; whereas he who 
has that possessory right, dependent upon a statute of the United 
States, still remains subject to the determination of Interior De- 
partment to determine the existence and the validity of that pos- 
sessory right. 

Senator Barretr. Do we give the Secretary of the Interior any 
authority, any discretion, to say that a man who has complied with 
every requirement of law without a question of a doubt must have 
it said, ‘““You are not entitled to your mining claim’’? 

Mr. Senior. We give to the Secretary of the Interior that right 
which we invest in judicial authority wherever reposed. 

Senator Barrerr. I know that. 

Mr. Senior. Tha right of error, but that presumption of integrity. 

Senator Barrett. I do not think you are right about that. | do 
not think we give him any discretion at all. If a man complies with 
the law, that is what we have these laws for, so that if a man complies 
with the law, he can get something and gc into court and get it too. 
If he acts capriciously—— 

Mr. Senior. I don’t think he acts capriciously. I have three cases 
pending at the present time before the Court of the District of 
Columbia in which I have undertaken to question the action of the 
Secretary of the Interior where I feel his actions have not been in 
accordance with the standards of law, And I think it should be subject 
to the determination, and I favor that. 

Senator Barrerr. There is only one other question that I would 
like to ask. 

Senator Corpon. It might help the record: a bit, Senator, if this 
suggestion be made. The witness seems to be differentiating between 
the situation that exists in a case where perhaps the locator has done 
everything the law requires, but where perhaps he has not, and the 
question arises as to whether he has, that question to be determined by 
either the Secretary of the Interior or the courts; and the witness takes 
the position that the Secretary may determine it as a matter of fact. 
That is the way I get it, at least. 

Mr. Senior. Senator, | may say that as between conflicting 
claimants, the courts may determine that, as between conflicting 
mining claimants, but that in terms of conflict between the assertions 
of the United States and the mining claimant—for example, the 
Department of Interior asserts a mining claim is invalid, that it does 
not have discovery, and then the Interior Department may determine 
that question. They have done it repeatedly. 

For example, again, the Atomic Energy Commission, spoken for 
in limited degree by Mr. Jesse Johnson, decides there was a withdrawal, 
and the question is whether the discovery on the mining claim was 
made prior to the date of that withdrawal. And the Interior Depart- 
ment has the authority to pass upon that. The Reclamation Service 
makes a withdrawal. And the question is as to whether or not that 
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mining claim was validly initiated. The Interior Department makes 
that determination 

Senator CORDON. My question was as to the finality of it, the 
extent to which you permitted a man to go from the Interior Depart- 
ment to the court and have his day in court That is the question 
that is involved, | think. 

Senator Nin LIKIN | would like to have vou bring your discussion 
down to the bill and show how it is applicable 

\ir. Sentorn. I would be glad to bring 1t down to the extent that m 

basic ope ration it 1s well to start with section 4, because section 4 


leals with the basic principle of the bill. Sections 1, 2, and 3 are 
transition 

Section 4 provides that 

Every mining claim or millsite hereafter located under the mining laws of the 
lInited Stat nd everv mining claim or millsite heretofore so located which shall 
he entitled ft henefits under tl first three sections of this act hall be subje ‘t to 
a reserval to the United States of all Leasing Act minerals * * * 


And of those appropriate easements of usage which are necessary 
to enjoy the reserved mineral estate. It is a limited estate hereafter, 
that this mineral act passes I would be here strongly in opposition if 
this undertook to take away from the man who had located a claim 
before this bill became law any right that he had, because it would be 
unconstitutional, and I would not favor it. 

This is not intended to take away from him. It is merely intended 
tosay, “If I have those rights, I should come forward and state them.”’ 

Senator Miuuikry. | would like to get the relation between your 
irreument and the bill 

\[r. Sentor. Section 5 of the bill, Senator, is the section that pro- 
vides that since in the future mining claims are going to be subject to 
» reservation of the Lease Act minerals, or mining claims validated 
under the section are going to be subject to it, the mining claims may 
be located on lands covered by an application for or permit or lease 
for a Leasing Act mineral. 

Section 6 of the bill, in (a), (b) and (ce), endeavors to provide for 
standards of reasonable correlative usage establishing the same stand- 
ards as applicable to the man who is the Leasing Act claimant and the 
man who is the mining claimant—reasonable standards of correlative 
uses 

Section (d) of that section 6 is intended to provide that there shall 
be in the court, as | have mentioned before, that right to weigh the 
detriment of denial of interference as against the advantage of denial 
ipon proper compensation, 

Section (e) is a section which is intended to require one utilizing 
lands in connection with coneurrent usage, one conducting either 
mining operations or Leasing Act operations, to furnish to the other 
party, conducting the other of the operations, copies of any informa- 
tion such party may have as to improvements, workings, or facilities, 
without warranty as to their accuracy but at least to be helpful and 
to let him know, for example, where those workings are, so as to avoid 
interference 

Section 7 of the bill is that section which we have discussed here at 
some length in regard to this matter of recognizing the indefiniteness 
of existing descriptions which preclude any identification of mining 
locations according to legal subdivisions, so as to permit those people 
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who would expend money in the development of our coal resources or 
our oil resources or our gas resources to only say to the man who 
claims under the mining laws—and I can’t see that it is so unfair 
“Tf you have any claim, come forward and tell us about it. We can’t 
tell from the county office or the land records office whether you do 
not or do, but if you do, come forward and tell us about it, and if 
your claim is valid as you make it appear, you are going to be fully 
protected. We are taking nothing away from you.”’ 

The later section gives him notice apart from reading the news- 
papers if he files in a proper office of county record. 

Senator Minirkin. Is ‘there a mutuality of notice? Does the oil 
and gas claimant under a lease serve notice on those mining claimants 
that he can find out about informing them that he is preparing to 
enter the land to conduct operations under an oil and gas lease? 

Mr. Sentor. The owner of a mining claim who knows where his 
claim is has no difficulty at all in going to the land and survey office 
records, looking at the section, and determining exactly when and 
where any application was filed. That is not the situation with the 
mining claim. And I am not condemning it, Senator, because I am 
a mining claim advocate. But the owner of the mining claim files 
a mining claim which says: that this miming claim is located about 
12 miles, we will say, southeast of Pinnacle Rock. 

And anything that is east of south, is southeast; and anything that 
is south of east, is southeast; and that large arc that is drawn is a 
matter of indefiniteness, where the courts have recognized that if the 
distance happened to be 8 miles or 16 miles, rather than 12, they will 
not invalidate the mining claim. 

And we have an uncertainty of area which prevents the matter of 
identification, and so the county officers of record do not even pretend 
to identify these recordations in terms of tract. 

Senator Minuikin. Does this law require the applicant for an oil 
and gas lease to record his description in the county courthouse? 

Mr. Senror. No; nor do I think that is necessary. 

Senator Minturkin. Then you do not require the oil and gas appli- 
cant to give the same notice. You require a fellow who owns a 
mining claim to be under notice, but vou do not require the oil and gas 
claimant to be under notice. 

Mr. Sentor. Let me put it this way 

Senator Mitiikin. Well, is that a correct way to put it? You 
might put it a different way, but is that the correct way to put it? 

Mr. Senror. Senator, the mining claimant does not have to give 
any notice to the oil claimant, but the oil claimant, if he wants to in 
any way carve down this mining man, must give him notice. So that 
the mining man is either taking it away from the oilman or he is not 
taking it away. The oilman either does not have anything, or he 
does, and he does not have to give any notice to accomplish that. 

But if the oilman is going to publish this notice in the paper, and 
the mining man wants to be sure that he gets a copy, he records this 
demand for notice with the county recorder, and then he gets it. 
And if he does not get it, this proposed bill would say that the publica- 
tion of notice is a nullity. It is to assure the man who wants to be 
sure that if there is anything filed affecting his claim, he can get a 
copy of it. And the oilman has to look it up in the county records, 
and if it is there I had better give him notice if I want to get the advan- 
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tage of this. That is strictly put in there for the protection and 
advantage of the mining claimant. We have tried in this thing, to 
recognize the necessity of protecting the mining claimant against that 
matter of reading all the newspapers that may come out that might 
affect this land. We want to protect him so that he can assure him- 
self of notice. That is what we have tried to do. 

If we have not succeeded, we have certainly tried. But we have 
been looking to that provision for the protection of the mining 
claimant. 

Senator Miiurkin. Where does the oil and gas applicant get bis 
protection from the mining claimant? 

Mr. Sentor. The oil and gas claimant does not get any protection. 
All that the oil and gas claimant gets under this proposed bill, is an 
opportunity not presently existent to find out whether or not there 
are any mining claims. He does not get anything more than he has 
today, other than the opportunity to find out: Are there any mining 
claims? And if there are, do those people claim they are valid? 

As to mining claims located in 1916, 1918, 1923, vou have no way 
of knowing whether the parties still assert anything under them. The 
locators are deceased. ‘Their heirs multiply in the course of the gen- 
erations that have succeeded. This is intended to permit some pro- 
cedure whereby that question can be determined: Are there mining 
claims? And if there are, or were, does anybody claim anything for 
them today? 

And this seems to be quite a reasonable attitude. 

Senator MrixiurKkin. In the case of multiple heirs compounded during 
succeeding years, which one of the heirs is the qualified heir to give 
the notice? 

Mr. Senior. Any heir who claims the right can give the notice. 
The penalty is that if I give that notice, and if I have a right, your 
failure to mail to me a copy of your notice nullifies your proceeding 
as tome. If I have no right, then the nullification of the proceeding 
to me, or as to me, has no consequence. If 1 do have a right, it does 
have. 

Senator MILLIKIN. That is all very simple, but it requires a lot of 
determination to see whether you have a right. 

Mr. Sentor. Ultimately. We are not trying to take that ultimate 
determination of right from the courts. 

Senator MILLIKIN. If you try to clean up a title, it is a big job to 
find out who are the heirs. Sometimes it is very difficult. Some- 
times one heir might have such a minor interest that he would not 
bother, whereas others might have very important interests and 
might not find that out. 

Mr. Senior. But if they file a demand, they will get it. If they 
don’t file the demand, or if they do file the demand and appear in 
that proceeding before the Interior Department, they will have 
exactly the same rights to come in and establish their rights that they 
would have in any proceeding before the Interior Department today, 
were the Department of Agriculture today to request the Interior 
Department to begin a proceeding to determine whether or not those 
rights claimed by John Doe on the Wasatch National Forest near 
Brighton, Utah, had any validity. If they did not assert them, their 
rights could go by default. And rights go by default in the absence 
of assertion. 
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Senator MILiikin. That is the whole theory? 

Mr. Senior. Yes. 

Senator MiuuiKin. The original mining locator lived, we will say, 
far away from where the location is.. If he is dead, his heirs may be 
scattered all over, God knows where. Somebody, to protect what- 
ever rights there may be in that location, has to read something in 
the newspapers. Is that not right? 

Mr. Sentor. Unless they have sufficient anticipatory interest to 
file with the county recorder a notice which says, “If anybody files 
any claim affecting sections 2 or 3 of township X; range Y, give me 
notice.”’ 

Senator Miuuikin. Is there any place in the Western States where 
mining locations are made that do not require you to record what you 
claim to be within the bounaries of your claim? 

Mr. Senior. There is no place that I know of in the western mining 
States where there is not a requirement of recordation. There is no 
place that I know of in the western mining States where that require- 
ment of recordation requires a specificness which permits of identifiea- 
tion of the recorded area with the public survey. 

Senator Miuurkin. I would differ with you on that. You have to 
give a description which a man can find. And that may be obtained 
by formal surveys which have been completed, or it may be obtained 
in other ways, but you can find out a description if he records in the 
county courthouse. If it is a good description, a valid description, 
you can find it on the land. 

Mr. Sentor. I would say, Senator, on the basis of those decisions 
which I have read—and I hate to be in the position of seeming to be 
contentious—that a description which describes a claim as being 12 
miles southeast of Pinnacle Rock would be sufficient, even though 
Pinnacle Rock might be shown on no map of the USGS or public 
survey, and even though that distance might be 8 miles rather than 
12, or 16 miles rather than 12. 

Senator MILLIKIN. Is it not usually required that you identify your 
claim with respect to a public survey? 

Mr. Senior. No, it says the approximate location with respect to 
the public surveys or a natural object or monument, and it does not 
require public-survey identification. 

Senator Minuikin. Well, if it is public survey, or if it is Battle 
Mountain, that is just as good as a public survey to the people near 
Battle Mountain. 

Mr. Senior. But when it says ‘“‘about’’ and it could be 8 or 16, 
they don’t know whether it is 9, 10, 11, 12, 13, or 14, and they don’t 
know whether “southeast’’ means just east of south or just south 
or east. 

Senator Miuurkin. They may not have any location at all. They 
may have located on distant lands. What is bothersome about it? 

Mr. Senror. All I can say, Senator, is that I have been endeavor- 
ing for over 30 years to examine title on public-land tracts. I know 
of no county in any public land State where I can order an abstract 
of title on a given 40-acre tract where the abstracter will give me a 
certificate which will tell me whether or not there are any mining 
claims which conflict with that 40-acre tract. Because they do not 
attempt to index mining claims by tracts. They are indexed by 
either the name of the claim or the name of the locator, and there is 
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no source of reference to determine whether there is a mining claim 
other than to look upon the ground. 

Senator Minuikin. My office is full of abstracts. And I have 
never failed to find in the State of Colorado a reference to a descrip- 
tion if someone filed a description in connection with the application. 

Mr. Sentor. My office can find the description that I ask for, 
if | am interested in the Mary lode. All those entries, then, all 
those entries which have to do with the Mary lode, can be examined. 
But I have never been able to find out whether the Doris lode con- 
flicted with the Maty lode, and if so to have included in my abstracts 
those entries which related to the Doris lode, even though there might 
in fact be a conflict. 

Senator Miiiirkin. The lode usually can be identified from the 
elamm that is filed in the recording office. When vou vet into con- 
flicts between different mines, you may have to get a fellow who used 
to be called the United States mining engineer to go out and make a 
survey for vou. 

Mr. Sentor. That is right We do. But when the oil and gas 
people file an application on a unit area of some large tract, they want 
to know about it, and that matter of finding in every gulch, whether 
or not there is a notice of location posted, is an almost impossibility. 

Senator Mruurkrn. | do not know of any guaranty in the Consti- 
tution that our respective businesses should be free of difficulty. 1] 
think we should make them free of difficulty if we can, without 
creating other difficulties. But that is a problem that you have to 
watch a little bit 

\Ir. Sentor. I fully agree with you. And I would say this, Senator, 
that I think most of the problems that present themselves in terms of 
fears in connection with the Mineral Leasing Act are not those mining 
claims which exist but those mining claims which might exist and 
those about which there is fear without foundation. But fear with- 
out foundation can be a deterrent to progress and development as 
well as fear with foundation. 

Senator Mruiikin. I must say I have never heard of an oil field 
that did not have litigation. Colonel Parker, will you check me on 
this? Lam not advocating litigation, but it is a part of the business 
to find out what your title conflicts are. And if you are sufficiently 
interested in what your are claiming, either as a mining claimant, 
or as an oil and gas lease claimant, it is part of your business to go 
out and settle that claim. 

Mr. Sentor. That is correct. And we do not expect, if this legis- 
lation should by any chance pass, that it is going to cure all of the 
problems of the world. We have undertaken in the first three sec- 
tions to provide for a transition which gives protection to those people 
who were entitled to protection under Public Law 250, and where, 
because of the limitations of Public Law 250, Senator, for example, 
the man may have been in there located, we will say, in December 
1952, and may have drilled to discovery in April of 1953, whereas under 
the present law as it exists there is a serious doubt that there could 
be any validating effect. 

Senator Mixuurkin. | hope we can clean up some of our problems 
here, but I am not breaking down and disintegrating and weeping 
over some of the problems the people have when they want to perfect 
either a mining claim or an oil and gas lease. 
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Mr. Senror. Senator, [ am in full accord with you. I think all we 
can hope to do is, if we can make progress toward reducing the things, 
then we have made progress. We never will have eliminated contro- 
versy. 

Senator Minuik1nx. I am heartily in favor of that, if we do not add 
more complications and start a new series of problems. 

Mr. Senror. What we have tried to do here is reestablish, in an 
area where the door has been closed, the application of the mining laws, 
because we strongly favor the application of the mining laws. We 
hope they will be continued. And we. are trying to reestablish them 
in a closed area. And in that attempt to reestablish them, we know 
that there is transition, and we know there will be problems. But 
we favor mining laws. 

[ appear here as an individual favoring the mining laws. I want 
them to go on. I want the men to have the right to go out as the 
prospectors have gone into the hills, making so much of the strength 
of the West. And I am not inclined to cry over those people who 
would endeavor to destroy them. I want them to go ahead, and I 
want them strengthened. I feel this bill may contribute to that end. 

Senator Barrerr. Does that conclude your statement? 

Mr. Sentor. Unless there are further questions. I have taken too 
long. I apologize to you gentlemen. 

Senator Barrerr. Do you want to meet again this afternoon, 
Senator? 

Senator Mriurktn. As far as I am concerned, I want to get through 
with this. 

Senator Barrerr. We will adjourn, then, until 3 o’clock. 

(Whereupon, at 12:55 p. m., a recess was taken until 3 p. m., of the 
same day.) 

\FTERNOON SESSION 


Senator Barretr. The committee will come to order. When we 
concluded this morning Mr. Clair M. Senior of Salt Lake City was on 
the stand. We will now resume our hearings and hear from you 
further, Mr. Senior. 


STATEMENT OF CLAIR M. SENIOR Resumed 


Mr. Sentor. Thank you, Senator. I hope to make up in brevity 
at this time for some of the time that | took this morning. I did, 
however, desire to make reference to certain suggested amendments 
at this time feeling that by making reference to them as the initial 
industry witness, it might give the opportunity for comment for 
subsequent witnesses and thereby expedite proceedings as against 
the possibility of asking subsequent reference as to attitudes. 

i might say for the sake of the record that I had Mr. Parker’s 
statement before he appeared here today in that he had furnished a 
copy of it anticipatory to his appearance. 

On page 4, line 8, 5. 3344 

Senator Barretr. Let the record show that Senator Butler, the 
chairman of the full committee, has just come into the room. The 
acting chairman of the subcommittee will be glad to turn the meeting 
over to you. 
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Senator Bur.ter. No, indeed. I just want to introduce a citizen 
from Nebraska for you to hear a little later, Mr Torgeson of Kimball, 
Nebr. 

Senator Barrerr. Thank you, Senator. Mr. Senior, if you will 
continue now please. 

Mr. Senior. Page 4, line 8, there appears the date February 10, 
1954, which represents an oversight in draftsmanship for which error 
I have the prime responsibility. The date December 11, 1953, should 
appear in lieu of February 10, 1954. It does not change the intent or 
import of the bill. As it is now written it would appear to give a retro- 
active effect to certain locations that may have been made after De- 
cember 11, 1953, whereas the objective of that sentence was to protect 
for the priority period prescribed in Public Law 250 those claims en- 
titled to validation during the period expiring December 10, 1953, so 
that that date of December 11, 1953, is correctional of error in 
the interest of the objective of the bill. 

Senator Barrerr. You went to change February 10, 1954, on page 
8, to December 11, 1953? 

Mr. Sentor. It does not change the import of the bill, nor does it 
change protection given to those claims located prior to February 10, 
1954. It merely is a change there in terms of relative date, a correc- 
tion that was an oversight and error. 

On page 5, line 22, after the word “‘tract”’ it has been suggested by 
Mr. William G. Waldeck of the Colorado Mining Association that there 
be inserted the words “then available for such leasing.’’ The intention 
of that insertion is to make it clear that in the definition of position no 
priority shall result as the result of a priority based upon a posting in 
anticipation of the effective date of the restoration and that merely 
that priority shall be recognized where that priority is a priority of 
posting upon lands then av ailable for leasing. 

That was the objective of the measure. The suggestion is in the 
interest of clarification and not in the interest of alteration and those 
interested in the measure are firmly in favor of anything which con- 
tributes to clarity. They feel that suggestion has merit. 

On page 19, section 9, line 5, after the word “‘shall’’ it has been sug- 
gested by Mr. Robert Patton and J. M. Jessen who, as mentioned here- 
tofore, have cooperated on the part of the oil industry in regard to the 
endeavor to find the solution fer the problems to which this bill is 
directed that there be inserted after the word “shall” a comma, fol- 
lowed by the words “insofar as adversely affected by such possible 
contrary construction.”” That suggested amendment is intended to 
make it clear that the declaration of validity and effectiveness con- 
tained in section 9 has relation only to such invalidity as might result 
from an interpretation of section 5 (b) 7 of the Atomic Energy Act as 
precluding the location of a mining claim and that that declaration is 
not intended to extend the validity to such locations as would not 
except for that construction have validity. 

It is in the interest of clarification and we have the feeling that any- 
thing which contributes as I have stated before, to clarification, has 
merit. 

In line 15 on page 19 which is in that section 9, and that is a section 
with regard to which Senator Millikin has given a good deal of personal 
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interest and attention, it has been suggested by some men in the legal 
division in the Grand Junction Office of the Atomic Energy Commis- 
sion that were we to insert after the words “‘prospect for’ the words 
“explore for’ withoat a comma, that we would not be altering the 
intention but that we might be making a greater readability along 
with language that occurs in the Atomic Energy Act and that for that 
reason that might be desirable. 

By the same parties it has been suggested that if, in line 18, we 
were to strike the word “entry” on page 19 and insert the words 
“mining and removal’ that we would preserve to the industry the 
protection which Senator Millikin had intended in that addition 
which he made to H. R. 8820 as originally introduced. We would 
preserve that protection but at the same time by making those words 
“mining and removal” we would not in any way be interfering with 
the aspects of broad cross-country prospecting and exploration in 
which AEC has in its fine efforts been engaged and it is the feeling 
of the mining men to whom I have spoken and the American Mining 
Congress, that that alteration, which might appear to be in restriction 
of the industry, would nonetheless, be to its advantage. 

I desire at this time to express in regard to those amendments 
mentioned, lack of opposition and sympathy on the part of the 
persons for whom I speak. 

I have read a statement which I now understand will be made by 
Mr. H. Leslie Parker, an independent oil operator, in regard to a 
suggested addition to this bill. 

It is the feeling of those whom I represent that while the objective 
sought to be attained by Mr. Parker has merit, that legislation is not 
important to the attainment of that objective inasmuch as the 
question of the protection of an individual against the predatory acts 
of his employees or of the employees of his subcontractors is a matter 
of contractual arrangement and furthermore, that were one to desire 
to obtain the protection in relation to anticipatory discovery, that 
protection could be acquired through the posting in advance of deeper 
drilling of a notice of location to which would accrue the benefits of 
discovery if made. 

Under circumstances where, were the discovery to result, that 
locator, that oil operator Mr. Parker is talking about, could follow 
that initial posting subsequent to the discovery by those completing 
acts of recordation and discovery pit which would be necessary to 
bring about the perfection of mining location since, under the mining 
laws, there is allowed a period between the act of posting of the notice 
of location and the act of monumenting and recordation. In that 
period of time, the question of discovery if it matured, could serve to 
be the basis of maturing of the location so that I believe that all that 
Mr. Parker wants to accomplish could be accomplished as a matter of 
cautious, well-founded action without the necessity of preferential 
legislation. 

If there are no further questions I want to thank the members of 
this committee for the courteous consideration I have been given here 
and to apologize for the length of time I have taken. 

Senator Barrett. Senator Millikin, do you have any questions? 

Senator Mruirkrn. No, sir. 
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Senator Barretr. Thank you very much, Mr. Senior. The next 
witness will be Mr. H. Leslie Parker, Casper, Wyo., who has business 
interests in Denver, Colo., presently and for some time past but who 
insists that his residence and his first love belongs to the great State of 
Wyoming. Am I correct? 

Mr. Parker. Yes, sir. 


STATEMENT OF H. LESLIE PARKER, ATTORNEY AT LAW, AND 
INDEPENDENT OIL AND GAS OPERATOR, CASPER, WYO., AND 
DENVER, COLO. 


Mr. Parker. My name is H. Leslie Parker and my legal residence 
is Casper, Wyo 

| have a prepared statement, Mr. Chairman. 

Senator BarRerr. You may read it if you like or it can be incor: 
porated in the record at this point. 

Mr. Parker. | am an independent oil and gas operator and haves 
operated mainly in the public-land States for 44 years. Iam and have 
been a director of the Rocky Mountain Oil and Gas Association since 
its original organization. I have acted as chairman of the publi 
lands committee of the Interstate Oil Compact Commission. I am 
president of the Petroleum Club of Denver. I am director of the 
Independent Petroleum Association of America for 20 years. 

| appeared before the late Senator Kendrick’s committee when the 
original Mineral Leasing Act was written and enacted in February 
20, 1920, and at various times when that act was amended. However, 
at this time | speak only for myself. I respectfully suggest an addi- 
tion or amendment to Senate bill 3344 substantially as follows: 

Sec. 4~A, In the event that the lessee, permittee, or applicant for a permit or 
lease issued or filed under the Mineral Leasing Act, in his explorations, drilling and 
testing operations shali find or discover fissionable materials or other mineral or 
minerals on lands not theretofore covered by a valid existing mining claim or 
claims, said lessee or applicant and those claiming by, through or under him shall 
have a period of 90 days after date of discovery within which to perfect his dis- 
covery of fissionable material or other minerals in place (but not minerals subject 
to disposition under the mineral leasing laws—under the otherwise applicable 
mining laws of the United States such as posting a location certificate or notice 
after such discovery, the marking or staking of the surface boundaries of the 
mining claim and the timely recording of said location notice in the proper 
recorder’s office. 

(ny oil operator who has had experience in prospecting for oil and 

as on the public domain prior to the passage of the Mineral Leasing 
Ket of 1920 when “claim jumping” was rampant, and gunplay was 
common, will immediately recognize the necessity of such an addition 
or amendment to S. 3344. After an application for, or the issuance of 
an oil and gas lease, the operator himself or other iaibed usually go 
upon the leased lands to determine the most favorable location on 
which to drill his test wells or well. This preliminary exploratory 
work is extremely important, especially on the Colorado Plateau and 
the various sedimentary basins of the Rocky Mountain States, because 
it is almost the universal practice to make a seismograph survey, 
which of necessity, requires the drilling of many comparatively 
shallow holes in which explosives are used to produce shock waves 
which are recorded by seismic instruments. 

Many such surveys have been made and thousands of feet of hole 
have been drilled on the Colorado Plateau and adjacent areas by oil 
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and gas lessees. Fissionable materials and other materials, minerals, 
were found in some wells but up to now there has been no lawful 
method under which oil and gas lessee as such could get title to such 
minerals within the boundaries of his own oil and gas Jease. Please 
note that the AEC itself has testified that the several thousand feet of 
such exploratory seismic holes have been used by it to great advantage 
in estimating great areas of probable deposits of fissionable material 
on the Colorado Plateau. 

If S. 3344 is enacted into law, an oil and gas lessee or anyone else, 
may initiate and maintain a mining claim because of the fact that in 
such operations the oil and gas lessee-operator makes a discovery of 
minerals which discovery was and still is under the mining law, the 
prerequisite of a valid mining location. 

The reason for this suggested preference right period of 90 days 
should be obvious to those who have had previous experience during 
the claim-jumping period before the Leasing Act of 1920 and the 
reasons are these: 

The lessee or operator of necessity has to hire by contract a 
seismic survey contractor whose crews may include 15 to 22 men, 
who vary from the highest type of scientist to the type we respect- 
fully refer to as “roughnecks.’ 

The same is true with actual deeper drilling operations whereby 
the operator employs by contract an oil well drilling contractor who 
has the same sort of respectful but sometimes motley crew of 15 or 
more people. 

In the first instance, when the surface survey and other surveys 
made by drilling comparatively shallow or slim exploratory holes, the 
cuttings are taken usually by trained men and the cores are taken by 
the drilling crew and such cores are usually sent hundreds of miles 
to a laboratory for testing. 

All of these operations take time. However the operator is laid 
wide open, so to speak, and is obviously very liable to lose the bene- 
fits of the very expensive operations which may very well result in 
valuable discovery of fissionable materials or other minerals, because 
any employee or scout from any other private individuals or corpora- 
tions could lawfully appropriate the fact and act of the discovery of 
said minerals simply by being the first person to (1) post a certificate 
of location, and (2) properly mark the boundaries of a mining claim, 
and (3) timely file said certificate of location in the proper mining 
district or county recorder’s office, and thereafter he is the lawful 
owner of the mining claim forever, as long as he does $100 worth of 
annual assessment work. 

I respectfully suggest to the committee that, in my opinion, the 
legitimate miner, mineral claimant, or the mining industry are in no 
way harmed or embarrassed by the above-suggested addition or amend- 
ment to, or another amendment designed substantially to cover the 
circumstances as hereinabove pointed out. 

I can see no reason why the Atomic Energy Commission would have 
any objection to the suggested amendment. 

I wish to point out, further, that the oil industry itself has in every 
way cooperated with the mining industry to help unsnarl the conflict 
between the uranium-mining claimants and oil and gas lessees. I 
wish to further state emphatically that it is not my intention to, or 
any oil operator that I know of, to present this suggestion which | 
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believe to be highly constructive, in order to hamper the timely 
passage of this multiple-use bill. 

This is true because the oil industry has been well acquainted with 
and successfully operated the multiple use of the public lands and its 
surface in many instances in the past. 

I appreciate the cordial attention and courtesies extended to me by 
the members of this subcommittee and trust these suggestions will 
receive your careful consideration. 

Senator Barrerr. We are down to the question period, Mr. Parker. 
You have heard Mr. Senior make his statement with reference to your 
thoughts on this legislation, is that right? 

Mr. Parker. Yes, I have. 

Senator Barrerr. Whoet do you think about that? 

Mr. Parker. | have great deference to Mr. Senior’s knowledge of 
the mining law and he has made a suggestion that is very constructive. 
I can see where it can be evaded very easily by anybody probably not 
unscrupulously but just might not be polite about ‘t, according to 
protocol. He anticipates that an oil and gas operator when he is 
going to drill say three or four hundred wells on a group of oil and gas 
leases under option—now it is in those seismograph holes that he will 
probably make the discovery of fissionable terms. Under Mr. Senior’s 
suggested procedure he is going to have to put a stake on every mining 
claim which is 600 feet wide and 1,500 feet long. Now in a large area 
it would look like an—I say this in deference and not sacrilegiously—a 
graveyard, to protect his rights. 

Apart from that, I think it is entirely right. It is a matter of practi- 
eability for the independent operator not to have to do that. If he does 
make a discovery of fissionable material or other minerals subject to 
location under the mining law on an area that is not already covered by 
an existing valid mining claim, I feel he should be given for the reasons 
stated in my written statement, that he have time in which to perfect 
his locations and I do not think it is unreasonable. It does not hurt 
anybody. It just puts additional protection for the independent 
operator. Mr. Palmer will probably have some comment about it but 
[ cannot see that it does hurt the bill itself, it does not hurt the mining 
industry. I want to state that the independent operators that I have 
talked to are very much in favor of the bill as a whole and I think 
probably the country needs it and I hope that it will be enacted. 

If my suggested amendment is going to, in any way, interfere with 
the passage of it, I would like to turn over to you, Senator Millikin, 
to withdraw it. 

Senator Barrerr. Your fear about this matter is that an oil and 
gas operator might go in and expend rather a large sum of money 
doing seismographic work of some character or other, exploratory 
work, and as a result of his work and his efforts and his expenditure 
of funds, discover a deposit of uranium or some other metal and then 
because a large number of people mainly his employees and others 
whose services he needs in order to carry on his operations, have 
knowledge of the discovery ahead of him in many cases, an unconscion- 
able advantage might possibly be given to anyone of those people 
over him. Is that right? 

Mr. Parker. I think he would have the lawful right to adopt the 
liscovery stake, the claim posts, his notice file, his certificate of loca- 
tion and he would be the owner of that particular mining claim. 
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Senator Barrerr. Within a period of 90 days. 

Mr. Parker. He can cu it immediately. That is why I asked the 
suggested period of 90 days in which the operator himself could find 
out this information, then stake his claim under the existing mining 
law. 

To amplify if I may, Senator, Mr. Senior’s suggestion, he said that 
the prudent operator would go out and stake these claims first. 

Now what is then to keep some third party from going out in antici- 
pation of this discovery, and staking those same things and getting 
priority? 

It is just a 90-day period of grace, Senator, in which the legitimate 
operator would have the benefit of his own discovery. 

Senator Barretr. Well, I think we have now got the point pretty 
well, Mr. Parker. 

Senator Millikin, do you have any questions? 

Senator Mriurkin. No. 

Senator Barrerr. Thank you very much, Mr. Parker. 

(Senator Millikin subsequently asked that the following telegram 
from Mr. Parker be inserted in the record.) 

Briuurnes, Mont., June 3, 1954. 


Hon. Evcene D. MILLIKIN, 
Senate Office Building: 


Re 8. 3344 being multiple-use bill. Under present circumstances I request that 
my proposed amendment to this bill be withdrawn. This will permit immediate 
consideration of this bill and other Senate bills amendatory of Federal Leasing 
Act. My thanks and appreciation for your efforts in behalf of my proposal are 
extended. Personal regards. 

H. Lesure PARKER. 


Senator BARRETT. Senator Arthur V. Watkins, senior Senator from 
Utah, who is a member of the Interior and Insular Affairs Committee, 
and asponsor of this bill, desires to make a statement for the record on 
this proposed legislation. We will be glad to hear from you now, 
Senator. 

Senator Watkins. Thank you, Mr. Chairman. 


STATEMENT OF HON. ARTHUR V. WATKINS, UNITED STATES 
SENATOR FROM THE STATE OF UTAH 


As one of the sponsors of S. 3344, I appreciate your courtesy in per- 
mitting me to make this statement for your consideration. 

Much testimony in favor of this proposed legislation already has 
been offered by representatives of the mineral industries that would 
be affected. My office mail has disclosed virtually no opposition to the 
measure, and I know from personal experience as a judge in a mining 
State that much useless and expensive litigation can be avoided by the 
provisions contained in this bill. It not only will save money to the 
miner and the oilman, but it also will provide a clearer title to people 
who make mineral discoveries on public lands, or who invest in such 
lands to explore and develop them. The total effect will be advanced 
exploration and development of mineral-bearing public lands through- 
out the entire West. 

In my own State, for example, hundreds of uranium prospectors and 
miners are now faced with real problems of establishing a clear title to 
their uranium properties, if discoveries were made after January 1, 
1953, the validating deadline in Public Law 250. Charges of claim 
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jumping and overstaking are being made—in the uranium centers 
and some miners have organized a ‘‘protective association”’ to protect 
their interests. I’m surprised that somebody hasn’t been shot in 
arguments over claim rights and boundaries. 

It was to eall attention to this problem and get some action this 
session that | Saar ec a bill earlier this spring to extend Public 
Law 250. However, the multiple-use bill just imtroduced accom- 
plishes the same objectives for the uranium miners and extends it to 
other mineral development as well, so I was pleased to become a 
cosponsor of the new measure and have it to supersede my uranium 
bill 

Another element of importance to my State is that the bill wall 
open thousands of acres to additional mineral exploration. It is 
estimatad that nearly half of the vacant public domain in Utah is 
covered by oil and gas leases. Heretofore, this area has been closed 
to mineral claim location by virtue of these leasing withdrawals. 
Passage of this bill will open a vast area in Utah and other States to 
prospectors for uranium and other minerals. 

At the same time, expansion of the petroleum industry in the 
State will be greatly expedited. Much of the oil-gas_ prospecting is 
going forward in areas that have been subjected to heavy mineral 
prospecting in the past. Before an oil company can go ahead with 
a drilling program, a costly and time-consuming search of legal records 
is now required to eliminate the possibility of future legal entangle- 
ments from the existence of old mining claims that may have been 
filed speculatively and forgotten years ago. In some cases this prob- 
lem has killed exploration plans. The new bill makes it possible for 
a petroleum operator to get a clear lease expeditiously and at the same 
time protects holders of valid mining claims. 

Now I would like to see this committee go one step further and ex- 
tend this multiple-use principle to approximately 46 million acres of 
mineral-bearing public lands where additional exploration and develop- 
ment has been stopped flat by Federal withdrawals. 

The statistical appendix of the 1952 Report of the Director of the 
Bureau of Land Management discloses that these Federal mineral 
withdrawals are in force in 14 States, with gross acreage in 1952 as 
follows: 

Arizona, 139,415 acres; California, 1,286,319; Colorado, 5,530,381; 
Florida, 66,796; Idaho, 287,759; Louisiana, 466,990; Montana, 
5,993 563; Nevada, aoe 095; New Mexico, 12,580,994; North Dakota, 
6,039,258; Oregon, 4,361; Utah, 7,185,561; Washington, 691,801, and 
W voming, 5,754,7 6 acres. 

This vast acreage includes lands withdrawn by Executive order for 
the examination and classification as to value for minerals. These 
classification withdrawals are theoretically temporary, but the process 
may require vears to complete, if the need is not urgent and if funds 
and personnel are limited as is usually the case. Furthermore, many 
thousands of acres are under a more or less permanent withdrawal as 
a strategic reserve of such minerals as oil, oil shale, coal, and helium. 

It is these latter withdrawals that are a special problem, because 
reservation of a single mineral in such a reserve may be holding up 
other mineral exploration that conceivably could yield significant 
reserves of other valuable minerals, if the area were to be adequately 
explored. For example, the closing to further public entry of public 
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lands embraced within an oil shale reserve for the Navy, may preclude 
the discovery and development of an oil reservoir or a uranium body 
that may underlie the oil shale strata. Such exploration could be 
permitted and the other minerals removed from this area without 
affecting the reserved mineral deposit, just as we are providing for 
multiple use of mineral lands in S. 3344. 

Furthermore, it is entirely possible that an oil field may underlie a 
Federal reservation of some mineral, or gas—such as helium. If this 
is the case, and if the field is extensive, it may be entirely possible for 
oil companies to drill into the oil basin on the edge of the reserve, and 
siphon off the available petroleum, with no royalty payments accruing 
to the Government. 

To insure Government rovalty participation in minerals that can 
be so withdrawn from adjoining lands, and to promote multiple-use 
development of public land, | therefore recommend that this sub- 
committee study this problem to see if multiple development of 
withdrawn mineral lands can be provided for in this legislation. The 
same provision might also require future withdrawal in order to permit 
such multiple mineral use. 

If this is done, then I foresee a tremendous upsurge in mineral 
exploration and discovery that will further enrich this country and 
its people, and provide needed revenue to the Federal Government. 

[| have prepared and presented to the committee counsel, Mr. 
French, some suggested language to accomplish this purpose; and I 
suggest that if the committee supports my views, that he be requested 
to perfect a new section to this bill. 

Senator Barretr. Thank you very much, Senator Watkins. 

The next witness will be our colleague, Senator Wallace Bennett, 
of Utah, also a sponsor of the bill, and we are delighted to have Sen- 
ator Bennett here. We will be glad to hear from you in any way you 
see fit. 


STATEMENT OF HON. WALLACE BENNETT, UNITED STATES 
SENATOR FROM THE STATE OF UTAH 


Senator Bennerr. | am delighted to be here and I appreciate the 
opportunity to make a statement. 

The need for this legislation arises largely as a result of the atomic 
age we live in. Its purpose is to provide an arrangement whereby 
the public domain may be made available for multiple-mineral 
development. 

Under the present law, certain specified minerals are discovered 
and developed under a lease arrangement of the public domain. 
These are the so-called Lease Act minerals and include oil and gas, 
coal, potash, phosphate, sodium, and sulfur. All other minerals are 
explored and developed under the ‘long-established system of mining 
location and eventual patent as provided by the mining laws. 

Up to the present, except for the limited relief of Public Law 250 
of the 83d Congress, the existence of a lease for Lease Act minerals 
has prevented the exploration for and development on such lands of 
other minerals even though the lease has granted only one or more 
of specified Lease Act minerals. On the other hand, a valid mining 
claim vested right to all types of minerals. 
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This bill would mean that all public land now covered by mineral 
[eases under the Lease Act and all that would be leased in the future 
would be open to exploration for and location of uranium and other 
non-Lease Act minerals. 

It would also provide that in the future there would be reserved 
from all mining claims and patents the Lease Act minerals and the 
right to explore and develop them. 

Much of the public domain now is or is rapidly being covered by 
oil and gas leases. Experience to date has shown that fissionable 
materials are frequently found on the same type of land that is sought 
for oil and gas lease so that under existing laws, large potential uranium 
producing areas are now or are being put out of reach for exploration 
and development. Further, the increased activity in the filing of 
mining claims is limiting the potential areas for oil and gas explora- 
tion and development. 

The urgency for this legislation is found in the fact that the defense 
and security of this Nation may well depend upon the availability 
of an adequate source of fissonable material. The tremendous 
potential use of fissonable material for nonwar uses also depends upon 
the existence of an adequate supply of this material. 

This bill would afford full opportunity for development of all the 
mineral resources of the publie domain. In doing so it would also 
prescribe the obligations of the respective parties where the same 
lands are being utilized for both mining operations and Leasing Act 
operations. 

This bill would establish a procedure for the determination of 
interests under conflicting mining claims and the validty of any rights 
claimed to Leasing Act minerals. Persons acquainted with these 
problems are united in the statement that the need for such a pro- 
cedure is great: The bill also contains provisions that would en- 
courage and make possible the settlement. of disputes between the 
parties without the necessity of formal proceedings. 

Serious doubt exists as to the validity of any mining claim for 
fissionable source material located since the Atomic Energy Act of 
1946. The resulting confusion and uncertainty are today a strong 
deterrent to mining development. 

One can hardly be expected to go into the hazardous business of 
mineral exploration when there is the additional hazard of having no 
title to that which is discovered. To encourage the discovery and 
development of uranium and other fissionable materials. Congress 
should make it plain that a claim based on discovery of such materials 
may be located and patented under the mining laws. This legisla- 
tion would clarify this question. 

Many problems of title uncertainty have arisen in connection with 
Public Law 250 of the 83d Congress. Provisions of this bill would 
meet these problems and also fairly meet the problems incident to the 
transition from the present law to the broad basic changes proposed 
in this bill, 

The enactment of a bill such as the one under discussion would not 
only open to mining location vast areas affected by the mineral leasing 
laws, but it would also establish preference positions in order to pro- 
tect mining claimants who have heretofore proceeded in good faith. 

Approval of this measure will eliminate, to a great degree, the 
conflicts now occurring with respect to mining and oil and gas opera- 
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tions on public land. It will open for the development of important 
mineral resources large areas now closed to such development. It 
will help in the development of all mineral resources, both those 
subject to the mineral leasing jaws and those locatable under the 
mining laws. 

This bill is the studied result of all interested parties. Substantially 

all of both the mining interests and the oil and gas interests can find 
room for agreement on the fundamentals of this legislation. 
And finally, you can realize the great importance this legislation is 
to my State of Utah and other Western States. It may safely be 
said that Utah is part of the center of uranium mining in the United 
States. It also has new, fast-growing oil and gas areas. It will be 
of great benefit to both. On their behalf and my own, it is respect- 
fully urged that your favorable consideration be given to this bill 
now before you. 

Senator Barretr. Thank you Senator. 

The next witness will be Mr. A. K. Swann, of Evansville, Ind. 

We are glad to have you here, Mr. Swann, and we will be glad to 
hear from you. 


STATEMENT OF A. K. SWANN, ATTORNEY AT LAW, AND INDE- 
PENDENT OIL AND GAS OPERATOR, EVANSVILLE, INDIANA 


Mr. Swan. My name is A. K. Swann and I am from Evansville, 
Ind. 

I am engaged in the practice of law and confine my practice to 
mining and oil matters. I am also actively engaged in the oil industry 
as a producer, operator, and am also interested in the uranium busi- 
ness so I fall on both sides of the fence in this paritcular matter. 

I am concerned about the matter in one or two respects. Mr. 
Wormser in his statement made the statement that it was the inten- 
tion of the Department that the future claims and the past claims 
should be determined according to the mining laws. 

I believe another witness said that the idea was to determine mat- 
ters of priority and things of that character precisely as they are 
determined under the mining laws which would apply if the lands in 
certain instances had not been leased for oil and gas purposes. 

As I understand the object that is what is intended by the bill, so 
as to simplify all matters of procedure and make it possible for each 
claim under a procedure under the mining laws subject to matters 
of process. 

In view of that being my understanding I believe there is one sec- 
tion where that is not ‘accomplished and on the contrary where it is 
likely to be circumvented. That is section 2 and subdivisions (a) 
and (b). In the beginning of the act, it is provided that the mining 
claims will be established to the same extent in all respects as if such 
lands at the time of the location and at all times thereafter had not 
been so included—that is, in an application—or covered by an oil 
and gas mining lease or known to be valuable for materials and in 
section 5 it is provided that, subject to the conditions and provisions 
of this act, mining claims and millsites may hereafter be located under 
the mining laws, in spite of those other three difficulties. 
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Whereas, in section 2 subdivisions (a) and (b), the matters are not 
so treated. 

Under subdivision (a) it is provided that if 
any mining claim which shall have been located subsequent to December 31, 1952, 
and prior to February 10, 1954, and which shall be entitled to the benefits of this 
Act shall cover any lands embraced within any mining claim which shall have been 
located prior to January 1, 1953, and which shall be entitled to the benefits of 
this act 
I presume that means under Public Law 250 
then as to such area of conflict said mining claim so located subsequent to Decem- 
ber 31, 1952, shall be deemed to have been located December 11, 1953. 

The same wording follows the qualifications in (b) after “with 
respect to lands or claims filed hereafter” after the adoption of this act 
‘which shall be located prior to February 10, 1954,” and so forth 

And there follows the same modification, 

Under the wording of those provisions beginning in line 12 after 
the word “act’’ and in line 18 after the word ‘act’’ I can envision 
hundreds of mining claims which would by this very provision be 
legislated against or in favor of on account of the arbitrary allocation 
of all such claims after January 1 to the date of December 11, 1953. 

There have been, Senator, in your State in Carbon County, since 
the discovery there last year, over 900 claims staked around the town of 
Baggs, Wyo. I am interested in some of the earlier claims and in 
some of the later claims. Those claims in many cases were stacked 
three and four on each other, and if this provision should be left 
in the bill as it is now written, every one of those conflicting claims, 
even the prior claims located, let us say, January 2, 1953, or any day 
after that, would all be given the same effective date of Dec ‘ember 11 
even though they may have been filed January 2. 

The same would be true of claims hereafter filed, they would be 
given an arbitrary date. 

I believe that in order to carry in to effect the avowed intention 
of the bill, the purpose to make the mining laws effective and since 
the mining laws have many different types of provisions which would 
affect claims as to excess acreage, improper staking, and other elements 
which are required under the mining laws, that the act can be carried 
into perfect effect by changing those words substantially to make them 
fall in line with mining laws. 

By saying, beginning after the word ‘‘act’’ in line 12 “then all 
matters involved in the conflict or conflicts shall be ane under 
and according to the mining laws of the United States, the same as if 
said lands at all times since July 31, 1939’’ which, as I understand it, 
is the beginning date of the valuation “‘had been open to location, 
staking, and patenting of mining claims under the mining laws of the 
United States subject to the other provisions of this act.” 

In that particular it would coordinate perfectly with section 5, it 
would coordinate perfectly with section 1 and with all of the state- 
ments which have been made as to the purpose and the general intent 
of this act. Otherwise, it will be a group of orphans from January 1, 
1953, until December 11, 1953, whose fate can never be determined 
under this section because they will all be arbitrarily allocated to 
December 11 at the same instant and there cannot be any priority no 
matter how many claims or what earlier dating there is. 

















} 
5 
; 
















MULTIPLE MINERAL USE OF PUBLIC LANDS o9 


I do not believe there can be any legitimate purpose in that par- 
ticular clause. I do not mean that in a spirit of criticism, except I 
noticed there was a period of time there where everybody is to be 
treated differently from all persons coming before and all persons 
coming after. 

I have now thought of quite a number of situations which could 
arise. It is not necessary to have this type of a abv for the 
benefit of those who validated their claims under Public Law 250 
because, if they validated them, they established them as of December 
31, 1952, by filing under that act. 

If they establish them under this act and did not establish them 
under the prior act, they will establish them as of the date of their 
filing. 

It is my feeling that every claim should be determined and that 
all acts in connection with each claim should be deemed to have 
been in the actual sequence of their occurrence. For example, if any 
claim, as there have been many, has been validated under the 
Public Law 250 by filing on or before December 10, 1953, that vali- 
dation goes backward to a date prior to January 1, 1953, and there- 
fore nothing that could happen after January 1, 1953, on the same 
lands could possibly have any effect on what happened and was 
concluded as of January 1, 1953. 

I have two other alternative suggestions which are intended. | 
will read them. They are brief. 1 think the shorter one is better. 
The other suggestion is this and this is made because of the fact 
that a man may locate a claim and he may have a valid location 
without a notice because he may be a prospector engaged in pros- 
pecting or exploring for minerals in good faith before he ever stakes 
his claim. There is a section of the 1872 laws which protects that 
locator while he is actually engaged in the process of making his 
discovery and developing that discovery before the actual staking 
and filing of notice. 

I think the actual locator is entitled to the same protection for 
uranium purposes that the actual locator is entitled to when he is 
locating for some other mineral if you are going to — the mining 
laws. If you are not going to adopt the mining laws, or if you are 
not going to have uniformity then you will have to ree einen the 
whole system of laws on mining uranium. 

In the interest of simplicity, people understand the mining laws. 
There have been plenty of cases deciding the various points and the 
rights of the parties are given in their date order under the mining 
laws; they go by sequence of events. 

My other alternative is: 

Then such location or claim, for determination of the conflict or conflicts, shall 
be treated as if at all times since July 31, 1939, the lands concerned were open to 
location, staking, and patenting of mining claims under the mining laws of the 
United States. 

The dates of all acts in connection therewith, in each case, shall be deemed to 
have been in the actual sequence of occurrence; and all matters of conflict, priority, 


validity, and the limitations and extent, of each claim shall be determined under 
the mining laws of the United States, subject to other provisions of this act. 


The other alternative is a statement to this effect: 


All matters involved in such conflicts and all matters of priority, limitations or 
validity of the respective conflicting locations or claims and the extent thereof, 
shall be determined by the mining laws of the United States, the same as if said 
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land were, at all of the respective dates since July 31, 1939, open for mining claims 
under the mining laws of the United States and the date of all acts incident to the 
initiation and establishment, location, or filing of such claims shall be deemed to 
be the actual date of such act, subject to the other provisions of this law. 

If any one of those is adopted in lieu of the wording on that page, 
I believe then that any person claiming under this law or under any 
mining law will be able to have the substantial justice that he is 
entitled to have under the mining laws and was entitled to have before 
the time of the Uranium Act. 

In order that all sections of the 1872 law may apply, so far as proce- 
dure and priority and things are concerned, such provision is deemed 
necessary. It was deemed necessary as far as procedure and 
priority and future claims, it was deemed necessary as to claims be- 
fore January 1 and I do not believe we should have an orphan period. 

I want to thank you for the time. 

Senator Barretr. Very well. Do you have any questions, Senator 
Millikin? 

Senator Mitirkin. No, sir. 

Senator Barretr. Thank you, Mr. Swann. 

The next witness is 5. E. Torgeson, Kimball, Nebr. 

Will you come forward, Mr. Torgeson. 


STATEMENT OF S. E. TORGESON, ATTORNEY AT LAW, INDE- 
PENDENT OIL AND GAS OPERATOR, KIMBALL, NEBR. 


Mr. ‘loraeson. I am $8. E. Torgeson of Kimball. I practice law 
for a living and I have a speaking acquaintance with the oil business 
I probably bought more oil leases and had more to do with the develop- 
ment of oil in western Nebraska than any other independent or any 
other one person. 

I drilled the discovery well in Kimball County and bought several 
thousand acres of leases and I now hold several thousand acres of 
minerals and leases. 

Also I got up in your State, Senator Barrett. I drew the first 
contract for the discovery well in the Weston County area for York who 
brought in Mush Creek. I made that deal with Whitey Hayes. 
You are familiar with that. 

Senator Barrerr. | know Mr. Hayes well. 

Mr. TorGeson. I met Mr. Parker and he told me that he was going 
to appear before this committee and make this statement, and while 
we do not have any public lands, Federal lands in Nebraska, there are 
a lot of lands in Colorado and Wyoming and I am situated right on 
there within 10 miles of the Colorado line and 20 miles of the Wyoming 
line so that I am more of a member of that area than I am of the 
agricultural section of Nebraska. 

[ know this: That when you hire people to go out and do seismo- 
graph work or in the ac tual exploration where you go out and dig 
pits and you grade locations for drilling a well that there is a proba- 
bility that you will get information in regard to uranium and other 
fissionable materials and you have no control over the people who do 
that work for you and it would be possible for them and has been 
possible for those people under the law to go and make the postings 
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and follow up and do the things that are necessary in order to get a 
valid claim. 

Now, if you are dealing with fee land you can make a deal with the 
fee owner where you cannot only acquire the gas and oil lease but 
you also can acquire the right to do mining and while I am not an 
expert on mining law I know that over there in Worland area where 
my brother is interested, where they have sulfer along with their oil 
there they give the sulfur to the man having the oil and gas lease by 
virtue of the fact that it is a derivative rather than a separate mineral. 

[ do not know too much about this particular law and all the things 
you are going into but it seems to me that there should be some 
protection to the independent operator or owner owning a gas and 
oil lease so that he should have some preferential right or at least 
have a time where he could validate his lease for minerals in addition 
to the exploration of the gas and oil. 

The only objection I see to the thing and the only fly in the ointment 
I can visualize in the situation is if the discovery was made outside of 
the exploratory work for gas and oil or was not incident to the explora- 
tion for gas and oil. Then you would have some difficulty in there 
if you were giving the owner of the gas and oil lease a preferential 
right. 

I think it should be limited to, if it could be done legally, if it 
could be limited to the knowledge acquired while you were in the 
employ or operating under the direction of the person owning the 
gas and oil lease. 

Then it certainly would be fair and nobody could object to it. I 
believe that is all I have to say. 

Senator Barrett. Senator Millikin? 

Senator Minurkin. No questions. 

Senator Barrerr. Mr. Torgeson, the situation with reference to 
the sulfur and gas at Worland comes about by reason of the amend- 
ment to the Oil and Gas Le asing Act of 1920 which I think was made 
in 1926. I am not sure, I rather think that is the case, and at that 
time the amendment provided that whenever sulfur was discovered 
along with gas or oil if a well, that then the operator might have the 
benefit of that discovery and extract the sulfur then from the oil 
or gas. 

That is precisely what happened up at Worland and they take 
about 300 tons of sulfur a day out of the gas through an extraction 
plant and they were confronted with a situation where the gas was 
highly poisonous and very dangerous to both man and beast and 
crops and they have converted a bad situation into a very profitable 
situation by extracting the sulfur from the gas in the wells there at 
the Pure Oil field out there. 

That is a different situation, as you can see, from using the infor- 
mation that might be gained by drilling through a uranium deposit 
in a seismograph hole or in an oil well but the analogy is not too 
farfetched to my own way of thinking I will have to admit. 

Still, at the same time, there is a good many problems there and—— 

Mr. Torceson. One thing we “have in common is that the oil 
operators are now getting the first spot by electronics and by aerial 

geology and so are the uranium boys. They just fly over a field. 
They” tell me Saudi Arabia for instance, was discovered by flying over 
there with airplanes. It used to be the ‘old orthodox geologist thought 
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if vou did anything other than go out and work along the orthodox 
acc seen methods that you were a doodle bug or sort of half nuts. 
ut they belong to the same school as the people who thought 
that the only place vou could find oil was in a place where you had 
structures and well, it had to be in a certain locality with certain 
earmarks 
Now they have found it where they never dreamed they would find 


it The thing’ has changed and if you have 2 changed Cire umstance, 
vou have to change, too, in your methods of operation and in the law, 
Senator Barrerr. Right. Thank you very much, Mr. Torgeson. 


STATEMENT OF WILLIAM G. WALDECK, ATTORNEY AT LAW, 
REPRESENTING THE COLORADO MINING ASSOCIATION, MONT- 
ROSE, COLO. 


Senator Barrerr. Mr. Waldeck, we are glad to have you. We 
had you here a year ago, if I remember correctly, on 5S. 1397, right? 

Mr. Waupeck. Yes, sil 

Senator Barrerr. And now you want to improve the situation 
some more, is that the deal? 

Mr. Watpeck. Yes 

Senator Barrerr. O. K 

Mr. Watpeck. My name is William G. Waldeck and my home is 
in Montrose, Colo. I represent the Colorado Mining Association. 

| also represent many people who are engaged as independent 
uranium operators by virtue of my practice in Montrose, which is 
on the edge of the Colorado Plateau, many of which operators might 
be classed as the order of the RAM—which is a part of the Colorado 
Mining Association and which literally translated is the “Ragged 
End Miners.” 

The only reason I want to bring up such subject is that after last 
year’s hearings, I was over in my hotel, and I got cornered by a lady 
who was a member of the staff of Newsweek magazine. She was 
very interested in our Horatio Algier story of Charley Steen. She 
wanted to know all about it. 

I was very much concerned that she realize that Steen’s story was 
not the usual thing, that actually the average miner is not nearly so 
well off. 

I said, actually the term “RAM” could have come from the 
Colorado Plateau. “What do you mean?” she aske d. 

I said that term stands for “ragged ended miner. 

1 am not sure I used the word “ended” but it was something like 
that. 

She said, “Is that right?’ 

I said, “Yes.” 

She said, “‘What does it stand for?” 

I said, actually it comes from the old days when prospectors rode 
around on their donkeys prospecting and wore the seat of their pants 
out and that was all they had to show for their efforts. 

Actually you find very few Cadillacs in some of the areas where 
prospecting goes on, I told her. 

When I got back to the Montrose, I was surprised to see an issue 
of Newsweek with an article under “Uranium”’ telling about the 
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Steen story, saying that the “Steen case is one in a million. Most 
of the miners are barely getting by. Come out sometime and look 
around. You will be surprised to see the absence of Cadillacs, and 
the high donkey population.”’ 

I am not sure whether the transition of the “ragged end” to the 
donkey came from her Biblical study or not. 

To start discussing this bill, I would like, if 1 may, to consider 
first of all the two points that have been raised by other witnesses 
here. Mr. Senior has done an exceptional job in my opinion in his 
work on this bill both as to his objectivity and in his attempt to draft 
a bill to cover a rather difficult problem and in his efforts to maintain 
a sense of fairness in all priorities that are established thereby. 

The point has been raised that section 2 (a) and (b) could cause all 
claims staked during a certain period to have the same priority date. 

I would suggest that such is not what the bill says. The bill 
states that where there are conflicts—where a mining claim which 
was located subsequent to December 31, 1952, and prior to December 
31, 1953, which shall be entitled to the benefits of the act shall cover 
any lands embraced within any mining claim which shall have been 
located prior to January 1, 1953, and which shall be entitled to the 
benefits of the act, and I call your attention to the next phrase, ‘Then 
as to such area of conflict said mining: claim so located subsequent to 
December 31, 1952, shall be deemed to have been located December 11, 
£953,7’ 

The only purpose for which such claim is deemed to have been lo- 
cated at such date is as to the area of conflict with a claim which was 
staked during the period covered by Pubiie Law 250. 

Why did Mr. Senior put that language into this draft? 

In fact, I believe that is an important point. A question has arisen 
if I may use the back of this pad for a blackboard, this claim which 
was staked during the period which is covered by Public Law 250 
namely, prior to January 1, 1953. Now in order to obtain the benefits 
of Public Law 250 it was necessary that an amended notice of location 
be filed by December 10, 1953. 

Now the only effect of filing the amendment or the amended notice 
was to remove the one factor of invalidity that such claim was staked 
on land which was subject to a prior oil and gas lease. Now if we 
had a claim which did not have an actual discovery as of December 31, 
1952, then that claim would not have been validated by the filing of 
the amended notice even though a discovery may have been made 
prior to the time of the filing of the notice. 

Kor that reason, Mr. Senior has felt and the people he represented 
that it would be fair that this bill should have the effect of rendering 
this claim valid provided it became valid within the time which was 
allowed to file the amended notice of location. 

Senator Barretr. Between January 1 and December 10? Is that 
right? 

Mr. Waupeck. Yes, sir, during that period we would have no 
relief whatsoever unless that provision were in the bill and that is 
its reason and section 2 (b) has exactly the same effect as to a claim 
which was located hereafter and which should cover any land which 
was embraced within a claim which was staked prior to February10, 
1954, but subsequent to December 31, 1952. 
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Both those provisions are in the bill for precisely the same reason. 

Senator Barrett. Just bringing the bill up to date? 

Mr. Waupeck. That is right. I wish to call specific attention to 
the fact that the only priority which is affected by this date of De- 
cember 11, 1953, is as to any land which is in conflict with a prior 
claim that was staked under the provisions of Public Law 250. 

Actually, the problem which we are discussing here today has had 
several attempts at solution. As you know, the first effort which was 
made to resolve this difficulty arose in connection with the Potash 
Act. In this connection it appears that Congressman Charles L. 
Richards had requested the Department of the Interior, Secretary 
of the Interior, in 1924 for an opinion concerning the validity of a 
mining claim staked for gold on land which contained potash or was 
subject to a potassium lease. 

Thereafter in 1926 Congress passed an amendment to the Potash 
Act which provided that any deposits occurring in fissure veins and 
subject to disposition under the general mining laws could be located 
as a mining claim not withstanding the presence of a potash lease 
on the land. 

The strangest attempt to remedy this situation came in regard to 
land in the State of Wyoming. Public Law No. 779 was passed by 
the 71st Congress which, strangely enough, allows mining claims to 
be staked upon lands subject to leases under the Mineral Leasing 
Act on the southeast quarter of section 4, township 43 north, range 82 
west, 6 principle meridian. 

This act was passed in 1931 and concerns solely a possible eight 
mining claims. It is possible and has been possible since 1931 on 
160 acres of land which exists in the State of Wyoming to stake mining 
claims thereon. I know of no other State that has the distinction 
of having one quarter section which has been subject to such a law. 

Mr. Watpeck. The present law, if passed, will probably affect all 
of the public domain except 160 acres which exists in the State of 
Wyoming. 

Next of course, Public Law 250 was passed by the 83d Congress. 
This act granted stopgap relief for the problem of multiple mineral 
use but it granted the relief which up to that time had thrown the 
uranium mining industry into great consternation. 

Public Law 250 effectively achieved those purposes. It was a good 
bill, it is a good bill. It was not intended to be a complete, perfect 
solution to the problem. It has accomplished its purpose but the 
mining industry has gone on. The uranium industry is in its infancy 
and claims continued to be staked even after this act has been passed 
and are being staked today. 

The need for further relief, I think, still exists and still is urgent. 

Now I would like to make one point which I do not believe has been 
touched on and yet I think is very important and that is that I think 
Mr. Isenbergh suggested it might be possible to substitute the pro- 
vision which is to be incorporated in the revision of the Atomic 
Energy Act in place of section 9 of the bill which is before this com- 
mittee. May I suggest that this would be a great mistake and that 
such substitution could possibly touch off a ‘Cherokee Strip” race to 
relocate claims all over the Colorado Plateau. This bill and section 
9 as it is written attempt to remove the invalidity occasioned by the 
reservation contained in the Atomic Energy Act of 1946 if a court 
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should construe it as having caused claims to be invalid. The pro- 
vision which is suggested by Mr. Isenbergh to be substituted would 
have the effect merely of repealing or expunging section 5 (b) 7 which 
creates the reservation. 

If you were to merely do away with section 5 (b) 7, you would do 
two things. You might be implying that section 5 (b) 7 did in fact 
prevent the staking of mining claims for fissionable material and, 
therefore, any claims which were staked subsequent to 1946 are all 
void and the land is all subject to relocation. 

Unless we have a provision which is passed contemporaneously with 
that provision, saying that a mining claim which was staked for fission- 
able source material is valid regardless of the reservation which is con- 
tained in section 5 (b) 7 of the AEC Act then you are putting your- 
self in a position of saying all of the claims staked up to now are invalid, 

Therefore, may I respectfully suggest that any suggestion as to 
substitute the present wording of section 9 with a provision which 
merely repeals section 5 (b) 7 should be carefully considered, its effect 
could be absolutely drastic in the mining industry. 

Senator Barretr. Mr. Waldeck, I know you have made quite a 
study of this matter. I was always under the impression that the 
intent of 5 (b) 7 was to give the Atomic Energy Commission the sole 
and soalenive right to the uranium when it was produced. I guess 
there is some language in there that could go a little further. 

Mr. Watpeck. First of all the wording of section 5 (b) 7 would seem 
to reserve all fissionable material on the public domain to the use of 
the United States. 

Second, the reservation provides that any grant of the use of the 
public domain shall contain a reservation of the fissionable source 
mineral to the United States. 

Senator Barrett. The intention was to give it to the United States 
after it was severed from the soil, is that right? 

Mr. Watpeck. If it says that any grant of use of the public domain 
whether it be a patent, lease or otherwise, shall contain a reservation 
to the United States of any fissionable source mineral then can a min- 
ing claim be staked for a fissionable source mineral? It has been held 
by the Supreme Court that a mining claim is actually a statutory 
grant. 

By performing certain acts which are enumerated by the act of 
1872 you obtain a right to possession which is a grant from the United 
States. 

Now if that be a grant and if any grant after 1946 must contain a 
restoration to the United States then does the owner of the mining 
claim obtain the right to the uranium? 

Second, if any patent which is issued must contain a reservation to 
the United States of any fissionable source mineral, then does the man 
have a valid mining claim for uranium when he cannot receive a 
patent which could cover the very substance for which he stakes the 
claim? 

Coupled with this is the fact that in order to obtain a patent today 
it is necessary to file a supporting affidavit that there are no uranium 
deposits on the lands sought to be patented, and the patent when 
issued will contain the reservation. 

That is the reasoning that causes the cloud on the title, the cloud 
on the title to any uranium claim staked subsequent to 1946. 
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However, I firmly believe myself that if the question went to the 
courts. a careful consideration of the background and intent of the 
Atomic Energy Act of 1946 would be found to be that although the 
right to the use of the product is reserved to the United States, it 
was not the intent of Congress that such material could not be removed 
under the mining laws but merely that the control of its sale and dis- 
position once it was removed was vested exclusively in the United 
States through its Atomic Energy Commission. 

However, no one knows how a court might decide the question and 
it does remain as a cloud of uncertainty and doubt to persons who 
wish to invest large sums of money in this new industry. 

Kor that reason, it would seem that prior to the enactment of the 
revised Atomic Energy Act, which willdo away with section 5 (b) 7, 
that there must be some provision which recognizes the validity of 
claims which were staked for fissionable source mineral subsequent to 
1946; utter chaos could be caused if that point is not clarified. 

[ would suggest for that reason that any substitution of section 9 
should be very carefully studied. 

Senator Barrerr. In your opinion, does section 9 as it is presently 
written here protect against all those contingencies you have in mind? 

Mr. Waxpeck. In my opinion section 9 adequately removes the 
factor of invalidity which might be occasioned if a court should 
construe section 5 (b) 7 as having prevented the staking of a mining 
claim so that it would accomplish the object which we were discussing. 

The specific bill that we have under consideration—its main features 
as | see it are these: That first it provides that any mining claim 
which is staked hereafter shall not carry with it entitlement to minerals 
subject to disposition under the Mineral Leasing Act, whether those 
mining claims were staked on grounds subject to leases under the 
Mineral Leasing Act or not subject to leases under the Mineral 
Leasing Act. 

The practical effect of such provision would be that areas which 
would not have been available for oil and gas leasing, and other leases 
under that act, because staked as mining claims, shall remain availaple 
for such leases. 

The policy behind such provision and the reason why we would 
support it, although it is admittedly taking something from the mining 
industry —I might say I am representing solely the mining industry 
and not the oil and gas industry —the reason we are willing to accede 
to that request is because we ask on the other side of the coin that 
any lands hereafter taken under oil and gas leases or any other leases 
under the Mineral Leasing Act shall likewise remain subject to future 
disposition under the ge ‘neral mining laws. 

The basic policy really behind both would seem to be to encourage 
the multiple utilization of our public-lands resources. 

Montrose County has about 67 percent of its land owned by the 
Federal Government. 

Likewise Hinsdale County, which joins us, has 97 percent of its land 
subject to ownership by the United States Government. 

For these reasons our area is very much interested in any legislation 
which would encourage the maximum utilization of land for its eco- 
nomic resources, and we would support multiple use if such use is 
compatible with the vested rights of others and is also in accordance 
with reasonable and sound conservation measures. 
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Now there are two other effects of this bill. One is the in rem 
proceeding which has been discussed here with vou. 

This in rem proceeding is an attempt to allow a prospective lessee 
under the Mineral Leasing Act the right to determine (@) whether 
there are any mining claims within an area sought to be leased, and 
(6) whether or not the owner of such mining claims, claims any entitle- 
ment to minerals subject to the Mineral Leasing Act and if he does 
30, (c) whether his claim is valid or not as to such Mineral Leasing Act 
minerals. 

The mining interests whom I represent have agreed to accept such 
procedure for the reason that, we wish not only the right to stake min- 
ing claims on lands which may be leased in the future but we are also 
asking this Congress to validate and provide a procedure by which 
we can have validated claims which have been staked in the past. 

It is my opinion that the present legislation is in accordance in its 
intents and purposes with a long line of precedents which has been 
set by Congress that go clear back to the Pickett Act, the policy being 
that one use of land shall not prevent another use where the rights of 
the respective users are not mutually exclusive. 

We should remember, also that land resources when let, for example. 
by a lease under the Mineral Leasing Act are not utilized by anyone 
for minerals subject to disposition under the general mining laws. 

Senator Barrerr. One question I would like to ask you, Mr. 
Waldeck, that bothers me a little bit. This proceeding set forth in 
section 7 is as you stated an in rem procedure. Let me assume this 
set of facts. ‘A’’ has a valid mining claim, he has done everything 
that is required to be done under the laws of the United States. 

The oil and gas lessee come. ‘n and serves a notice against the land 
and he fails to file a notice in the recorder’s office that he wanted to 
be advised of any action taken against him and not withstanding the 
fact that he has got a vested right to all the minerals in that land 
including the oil and gas, he neglects to come in to the case and make 
a showing. 

Now if he owns that mineral, if he owns that oil and gas there, if 
he is entitled to it under any and all circumstances, so that nobody 
has any discretion to take it away from him at all, how can you by 
advertising and paying some newspaper $10 or $12 dispossess that 
fellow of his property? I do not understand it. 

Mr. Waxprck. As a matter of constitutional law, sir? J 

Senator Barrer. Yes. 

Mr. Waxpeck. Or policy? 

Senator Barrerr. A matter of constitutional law. due process. 

Mr. Watpeck. The only analogy which I know to such a case is 
in connection with the Spanish land grants in regard to which Congress 
passed a law requiring certain action to be taken by any one claiming 
to own parts of the public domain under the Spanish land grants and 
to prove his entitlement thereto and if he failed to do so, he lost all 
rights. 

A case went to the United States Supreme Court on the ground 
that such procedure was a deprivation of property without due process; 
that the man had title under the Spanish land grant which was a 
valid title, that the title would continue without the claimant having 
to prove his right and therefore to impose upon him the additional 
burden, after the grant, of coming into court and proving his entitle- 
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ment thereto would be unconstitutional and a deprivation of property 
without due process. 

The Supreme Court held in this appeal that it was a reasonable 
requirement and necessary to administration of the public domain 
for the United States to be able to determine the existence and the 
validity of claimants thereto under Spanish land grants. 

This case contains the closest and nearest analogy I can think of 
to the present question and I believe that probably it would be held 
that the requirement that the claimant of the mining claim come in 
and some way assert his rights could in like manner be declared by a 
court to be reasonable and accordingly, constitutional. 

Senator Barrerr. I have had a contrary feeling. It would seem 
to me that before the Court would hold that a mining claim owner 
had lost his claim because he did not see an advertisement in the 
paper at Montrose, Colo., it would say, that is pretty harsh business. 
The Court might on the other hand, take a different attitude if some 
personal service was had upon him either by registered mail or by 
service of some character by the adverse party. 

Mr. Waupeck. Sir, this provision, relating to this in rem procedure 
is a provision of course that was sought by the oil and gas industry. 

We have a representative of the oil and gas industry who will follow 
me who probably is completely prepared to discuss it. 

Our organization decided as a matter of policy that in order to obtain 
once and for all a compatible system of land use under the Mineral 
Leasing Act and the general mining laws of 1872 and to allow vast 
areas of land, which are now covered by Mineral Leasing Act leases 
to become subject to the utilization under the general mining laws 
that they were willing to accede to the wishes of the mining industry 
in regard to this procedure. 

I have cited the one instance I know of and I notice Mr. Senior has 
cited to you the procedures that exist in States that have Torrens 
title systems in which a certain in rem procedure can be instituted 
and certain persons who do not assert their interests lose their interest 
is a precedent to this. 

[ am aware that in all cases of this type effort should be made to 
obtain personal service on those claiming an interest. 

The action which must be taken under the bill to attempt personal 
service is an investigation to find parties who may be actually living 
on the land or in possession, through their mining activities, and an 
affidavit as to wal efforts must be filed. Again I should like to say 
that I think there is a strong possibility or probability that the pro- 
cedure herein contemplated would be upheld as being constitutional 
if a proper case went up. 

[ know time has run very fast and there has been a very thorough 
presentation of all of the points. We have discussed section 2 (a) 
and 2 (b) raised by Mr. Swann, the preferential right to obtain a 
mining claim by the holder of an oil and gas lease. May I suggest 
that such an enactment would fly in the face of the very theory behind 
the mining laws which is, that the person entitled to a mining claim is 
the person who is out prospecting, makes the first discovery, and stakes 
a claim. 

We have never granted a preferential right to anyone on any area 
to stake claims. To give a person a preferential right to stake mining 
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claims by virtue of the fact that he has a lease under oil and gas lease 
or any of the Minerals Leasing Act is no more justified than to give all 
the owners of mining claims a preferential right to a lease under the 
Mineral Leasing Act should they obtain a show of minerals subject 
to disposition under the Mineral Leasing Act. 

I do not feel it could be justified and I would go along with Mr. 
Senior that if the man is interested in exploring for two substances not 
only for oil and gas but also for fissionable source mineral, then let 
him take the same precautions an ordinary prospector would who is 
prospecting in the area. 

[ would likewise point out to you, what is suggested to you is exactly 
the case that occurred in 1924 in the case of Jose ph E, McClory et al. 
that gave rise to the very problem we are discussing. 

In that case a man named Seckett obtained an oil and gas lease and 
hired McClory to drill a test well. While drilling a test hole for oil 
on the lease he hit a placer deposit of gold. He was an employee of 
the leaseholder at the time but immediate ‘ly threw up his drilling pro- 
fession at the time and staked a placer mining claim for gold and applied 
to the Department of the Interior for a patent on the land, suggesting 
that a reservation be given to the man having the oil and gas, which was 
denied as we all know, and gave rise to this very problem 

Would it not be—a man, if he was entitled to a preferential right to 
stake a claim fora fissionable source mineral because he had a Mineral 
Leasing Act lease and was exploring, would he not be entitled to a 
preferential right to stake a placer mine for gold, lead, zinc, any sub- 
stance subject to the general mining laws? 

In short I would suggest that it would be absolutely contrary to the 
theory behind the general mining laws to grant a person a preferential 

right to stake a claim under the general mining laws merely for the 
reason that he had a lease under the Mineral Leasing Act. 

I think that is probably the last point I wish to cover that has been 
brought up here. I want to thank you, Senator Barrett, and Senator 
Millikin, for the audience you have given us here and for the work that 
this committee has done in the past, ‘and is doing now to try to alleviate 
a situation which is serious, which is for no good reason causing lack 
of utilization of part of the public lands of the United States. 

Senator Barrerr. Thank you very much, Mr. Waldeck. 

Senator Mruuikin. Thank you, sir. 

Senator Barrerr. Now, Mr. Palmer, do you want to take a little 
time this afternoon? We can call on you later for a fuller statement, 
if you desire. 


STATEMENT OF ROBERT S. PALMER, EXECUTIVE VICE PRESIDENT, 
COLORADO MINING ASSOCIATION, DENVER, COLO. 


Mr. Parmer. Mr. Chairman, my name is Robert 5S. Palmer and 
I am executive vice president of the Colorado Mining Association. 

For the sake of brevity I will simply endorse the very able presenta- 
tion made by Mr. Waldeck and a large part of that made by Mr. 
Senior, for whom we have a very high regard. 

I want to express for and on ‘behalf of the mining organization that 
I represent our appreciation to our Senators from ‘Colorado, but also 
to the Senators in general for the passage of Public Law 250 which, 
in our opinion, was a recognition by the Congress of the problem w hich 
exists in a comparatively new industry. 
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The industry of course is an industry of vital importance, involv 
ing the safety and security of the Nation and it was our understanding 
that when this legislation was presented it was presented primarily to 
enable that industry to grow and produce uranium so vital to the 
defense of the Nation. I have spent during the last 2 years a great 
deal of time with the people who are attempting to produce uranium 
in the uranium-producing sections of the country. I know firsthand 
of the confusion which exists there and of the need for the passage of 
this legislation. I wish it were possible for all members of not only the 
Senate committee but the House committee to visit those areas and 
see the activity whic h is taking place 

Of course the problem does not only involve the question of the 
location of claims from the standpoint of the original locator. With 
the growth of the industry there are transactions taking place on the 
plateau, various and sundry stock issues are being presented to the 
public, some of the lawyers who have testified before your committee 
have been called upon to pass on titles as to the properties involved 
and the problem is a most difficult one for the legal profession. 

I wish to call vour attention respectfully to section (g of the oil and 
cas leases in which specific reservation is made for uranium ana while 
a special question was raised since our arrival in Washington by Mr. 
Parker who, incidentally, is also a member of our organization, the 
answer which has been given by Mr. Waldeck is certainly concurred in 
by myself and I am sure the other members of our organization. | 
want to clarify one point, however, and that is that in taking your time 
in appe aring here we feel that we are very closely in touch with this 
problem and we want to be helpful to the committee in every possible 
way—in other words, to give you firsthand information, reliable 
information, from the people in the industry. 

We feel that our organization, as well as any organization in the 
United States, represents the uranium industry in all the western 
part of the country. We have had very fine cooperation from every 
one in our attempts to bring about understanding of the problem. 
We hope for a quick an ition, 

If, in bringing about a solution of our problem, concessions must be 
made to the oil industry, then we are graciously trying to make those 
concessions. We congratulate the attorneys for the oil industry in 
clearly writing the section pertaining to that industry. 

We wish we had the same clear-cut sections pertaining to changes 
in the mining laws. ‘To illustrate, it certainly is not clear in the minds 
of the majority of the people who are trying to produce uranium 
what is essential to make a valid discovery. 

We do not wish to inject that question into this hearing but do 
desire to point out to the members of the committee that there is a 
problem involved as to what is a valid discovery of uranium. Com- 
paratively speaking it is a new mineral. Is the discovery with a 
geiger counter of the use of seismograph instruments a valid dis- 
covery under the mining law? With the use of a Sintillston or 
various instruments being used for finding uranium a discovery, 
or is the use of a drill a valid discovery under the mining laws of the 
various States? 

What I am trying to emphasize is that it is the opinion of many of 
our people that there is not the clarity in this legislation which our 
industry seeks. We believe the oil and gas industry will gain much 
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by the passage of this proposal If it were possible to broaden the 
definition of the word “discovery”? to include the factual procedure 
under which uranium is discovered, it would meet with general ap- 
proval of those who are trying to comply with the law but are not 
sure of the law’s requirements 

[ do not wish to go into detail but simply say that many different 
types of discoveries are being made on the plateau, some of which are 
possibly valid and some of which are not. If requirements could be 
clarified in this legislation it would be very helpful in bringing about 
orderly procedure. 

I will Say, however, that in this regard we have called together the 
leading law firms of the Rocky Mountain region and we have not 
been able to arrive at any concise and clear-cut definition 

Senator Barrerr. How do vou expect this committee to do any- 
thing for vou if you cannot get that information out there? Except 
for the gentleman on my right, | will have to except him from any 
such statement 5 

Mr. Pautmer. | will agree, Senator, that we could look to no one 
better for guidance than Senator Millikin. 

Senator Mriuikin. Tell us, Bob. Tell us. 

Mr. Parmer. We do think eventuaily this problem will be presented 
to the Congress and we hope the influential oil spokesman will be as 
gracious then as we are trying to be now. 

Senator Barrerr. Certainly. 

Mr. Patmer. As to what is a valid discovery and whether some 
court may come up with the answer is somewhat questionable, be- 
cause the general feeling is that the members of the bench are not 
quite as familiar with the problems of the industry generally speaking 
as they were years ago when mining was far more important percent- 

vewise than it is tod: uy spe aking of our national economy 

Senator BARRETT. If we were to try to help out and to find some 
language that would be of help in that situation, it ought to be in an 
amendment of the Mining Act of 1872 rather than attempt to do it in 
this bill, is that not right? 

Mr. Patmer. Well, that might be possible many locations are at the 
present time being made on prior existing oil and gas leased areas 
and when that is cleared up we will still have the problem of making 
a valid discovery. It could be done in this legistation. 

Senator Barrerr. Let me ask you this question. If we get this 
legislation through it looks to me like we are opening the door here for 
a wide expansion of the uranium industry in Colorado and Wyoming 
and other States. What I would like to know is this: Do you think 
that this would be adequate to go in on these areas that are with- 
drawn from mineral development in order to file on lands that are 
under oil and gas leases there? 

Mr. Paumer. Well, if your question is directed to the right of the 
Commission to withdraw areas for location | would say no. 

Senator Barrerr. No. I am not referring to the Atomie Energy 
withdrawals. I am talking about Federal power withdrawals or oil 
and gas withdrawals or any of those withdrawals, reclamation with- 
drawals, or any of them. Are you prohibited from going in there 
and filing uranium claims? 

Mr. Paumer. The same prohibitions exist as in other restricted 
areas. Several illustrations could be given where substantial deposits 
of uranium are known to exist on lands which cannot be acquired 
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under present laws. If it involved the defense of this country, I 
think these restricted areas should be opened to location. 

Senator Barrett. What I am driving at is that we are changing 
the rules of the game now. We are saying here, a fellow can go in and 
file a mining claim but he only gets the uranium or whatever it might 
be there and excludes all the minerals under the Leasing Act. What 
good reason is there for us to lock up those uranium deposits in those 
areas as long as they are needed as much as you say for the defense 
of this country? 

Why don’t we get some language in here that will permit the 
locators to go out there and go to work? Ido not see that it is sacred 
land in any respect, is 1t? 

Mr. Patmer. I am in agreement with you. We do not want to 
arouse Opposition to the passage of this legislation and [ have observed 
there are certain interests that might be aroused if that were included. 

Senator Mitirkin. Might be a lot of people aroused if you turned 
this uranium loose to anybody who wanted to grab it. 

Senator Barrer. Couldn’t they file their claims there, the same 
as any place else? 

Senator MiLurkin. I thought you were talking about uncontrollable 
use of uranium? 

Senator Barrerr. I meant go in there, they have a withdrawal and 
they do not permit the filing of claims. 

Senator Minurkin. I am talking about something else. I mis- 
understood you. 

Senator Barrerr. You understand me, don’t you? 

Mr. Pautmer. Yes. 

Senator Barrerr. I do not see there should be any great objection. 
If we are talking about national parks I can see where you might get 
into some difficulty there. I am talking about the withdrawals that 
the departments have slapped on for power sites and everything under 
the sun. We can look into that. 

Mr. Parmer. We again wish to thank you for your consideration 
and trust that if we may be helpful to the committee, you will permit 
us the privilege of extending any courtesy which would be justified 
under proper procedure. 

Senator Barrerr. You will be around here so that we can call on 
you tomorrow, Mr. Palmer? 

Mr. Pautmer. Yes. 

Senator Barretrr. We have time for one more witness. Mr. 
Kenneth C. Kellar of Lead, 5. Dak. He comes from close to my 
home. He is one of the officials of the Homestake Mining Co. and one 
of the leading lawyers in South Dakota. Glad to have you here, 


Mr. Kellar. 


STATEMENT OF KENNETH C. KELLAR, ATTORNEY AT LAW, AND 
CHIEF COUNSEL, HOMESTAKE MINING CO., LEAD, S. DAK. 


Mr. Ke.tar. My name is Kenneth C. Kellar. I appear at the 
invitation of the chairman of this committee. 

I am an attorney practicing at Lead, S. Dak., and senior member 
of the law firm of Kellar & Kellar & Driscoll. 

Our chief client is the Homestake Mining Co. For some years I 
have been chief counsel of Homestake, and my partner, Robert E. 
Driscoll, Jr., is assistant counsel of that company. 
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I am here to urge the passage of S. 3344 and to place certain con- 
siderations and certain facts before this committee. 

I deem it material to this discussion to recite certain facts relating 
to the Homestake Mining Co., which corporation for over 75 years 
has been continuously engaged in gold-mining operations at Lead, 
in the Black Hills of South Dakota. Homestake is presently the 
largest gold producer in the Western Hemisphere and is one of the 
major mining companies of the United States. To give some idea 
of the scope of the operation, in 1953 we mined and milled a tonnage 
of approximately 1,400,000 tons from which gold bullion was produced 
valued at $184 million. 

We have approximately 1,900 employees. Our operations are self- 
contained, and our staff es had experience in coal mining, lumbering, 
generating electric power, and operating a large mechanical depart- 
ment with foundry and machine shops in addition to the major 
mining and metallurgical department of the company’s gold operation. 

Within the past several months Homestake has become vitally 
interested in uranium-bearing ores of the Colorado Plateau and has 
purchased several uranium properties in the vicinity of Moab, Utah. 

We have acquired in the neighborhood of 100 mining claims in 
this area. We are presently engaged in a prospecting, exploration, 
and development program to determine the extent and value of 
uranium ores in such claims. A tunnel is now being driven te reach 
the ore bodies on certain of these claims. 

However, the investigations of our law firm have disclosed grave 
title problems in the Moab district and before rec ommending that 
Hoaduaeales should expend considerable sums of money in the deve ‘lop- 
ment, mining and extraction of ores from our properties, we deem it 
essential that certain conflicts be resolved and that titles to mining 
claims be stabilized and clarified by legislation. Such is the purpose 
of S. 3344. 

Commenting on the title situation now existing, Mr. Raymond B. 
Holbrook, Sale Lake City, chairman of the hard minerals committee 
of the mineral law section of the American Bar Association, recently 
stated: ‘The present title situation is confusion incarnate.” 

My partner, Mr. Driscoll, for the better part of the past 4 months 
has been in Moab, Utah, examining titles in connection with our 
operations, and upon the basis of his findings, we most heartily concur 
in the above statement made by Mr. Holbrook. 

I assume that this committee is in accord with the premise that the 
orderly and prompt production of uranium is essential to the preser- 
vation of the national welfare and security, and that it is of the utmost 
importance that no unnecessary impediments be placed in the way of 
those producers who are willing and capable of extracting uranium ores 
from the public domain and selling such tonnages so produced to the 
buying stations of the AEC. Homestake for over three-quarters of a 
century has amply demonstrated its ability to mine effectively and 
efficiently. We are reluctant to invest large sums of money in our 
mining enterprise in Utah until title uncertainties have been removed. 

I believe it might be helpful to this committee if I were to outline 
briefly some of the problems which confront us on the Colorado 
Plateau, as I believe our situation is quite typical of similar problems 
confronting every other operator in that region. 
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Our present holding in Utah may be classed in four categories: 

1. Certain claims as to which other mineral locators assert con- 
flicting interests under the mining laws of the United States. 

2. Certain claims located under the mining laws of the United 
States subsequent to July 31, 1939, and prior to January 1, 1953, 
over and on lands on which there were preexisting oil and gas leases. 
Such claims were validated as to the controversy existing between 
the mineral locators and the oil and gas lessees pursuant to the appli- 
cable procedures as set forth in Public Law 250. 

3. Certain claims located subsequent to January 1, 1953, and 
prior to February 10, 1954, over and upon lands on which there were 
previously existing oil and gas leases. 

+. As to most of the 100 claims, Homestake has also filed applica- 
tions for uranium leases under AEC Circular 7. 

At the outset, | wish to point out that this committee is not con- 
cerned with category 1, as any conflicts between the disputants 
under the mining laws of the United States will be resolved in the 
normal manner, either by settlement or by litigating the questions 
involved, such as priority of location, discovery, and so forth, before 
the courts of the land. 

As to those claims in category 2, however, which were validated 
under Public Law 250, it should be borne in mind that there was a 
serious question as to the validity of these claims because they were 
originally located upon lands as to which there were preexisting oil 
and gas leases, and under several decisions of the General Land 
Office dating back as far as August 1924, the Department of the 
Interior had taken the position that mining claims could not be 
located over preexisting oil-and-gas leased lands. The sole purpose 
of Public Law 250 was to settle this particular point and to validate 
and recognize the right of a mineral locator, within the period speci- 
fied in that law, to locate claims upon areas embraced by oil and 
gas leases. In short, Public Law 250 was temporary stopgap legis- 
lation to cover only the period set forth in the law, and corrected 
only the point which I have just mentioned. However, problems 
may arise with respect to locations which were not validated under 
Public Law 250. For example, locations might be invalid in whole 
or in part on December 31, 1952, where there had not been an ade- 
quate discovery on that date, or claims might have some irregularity 
with respect to location which had not been cured on or before 
December 31, 1952. 

There are many, many claims in the Colorado Plateau similar to 
those in category 3 located in the period subsequent to January 1, 1953, 
and prior to February 10, 1954. Vast acreages in this area are em- 
braced in preexisting oil and gas leases. 

We believe it is fairly obvious that if Public Law 250 was desirable 
legislation, and we believe it was, then it is now essential to permanent- 
ly resolve the conflicting interests of oil and gas leases and mineral 
locators, and not only to validate claims which have been filed in good 
faith in the period from January 1, 1953, to February 10, 1954, but 
also to set up an orderly procedure which will prevent recurring dis- 
putes between oil and gas lessees and mineral locators as to any claims 
which may hereafter be filed on the public domain. 

While the urgency for the passage of S. 3344 arises because of the 
need for prompt uranium production, nevertheless, if this act is 
passed, vast areas of the public domain now covered by oil and gas 
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leases will henceforth be thrown open for mineral locations by the 
prospector or miner in search of other minerals necessary to the na- 
tional economy. 

Some comment is appropriate as to category 4. Homestake has 
filed uranium lease applications under Circular 7 of the AEC on the 
assumption that the application of section (5) (b) (7) of the Atomie 
Energy Act has cast a serious cloud on all mining claim locations 
inasmuch as fissionable materials have been reserved to the United 
States. 

Accordingly, we have filed these lease applications as an added 
safeguard for our titles. 

However, I wish to point our some of our claims in category 1 
are also included in the lease applications which we have made 
under Circular 7. It occurs to us that the AEC may be very reluctant 
to adjudicate which person has the best title to an unpatented mining 
claim, and accordingly the granting of leases covering disputed ground 
might conceivably be long delayed. 

The AEC is a Federal bureau and not a duly constituted court. 
Yet the AEC now finds itself in the unenviable position of being re- 
quired to perform judicial functions in settling the respective rights 
of persons disputing the title to mining claims. 

Although priority in posting a tract is normally the criteria under 
Circular 7, for the issuance of a lease, nevertheless, said circular 
provides that the Commission may give consideration to other factors. 
Circular 7 also requires applicants to furnish a map showing, among 
other things, the position of conflicting claims. Thus, the AEC will 
be called on to decide priority questions quite analogous to the 
traditional disputes which over the years have arisen between rival 
mineral owners and which have been litigated in the courts. I raise 
the question as to whether leases will be promptly issued on areas 
embracing conflicts in view of the quasi-judicial functions which will 
be performed by the AEC. 

I now wish to call attention to another very serious aspect of the 
title situation affecting claims located for uranium on the Colorado 
plateau. I refer to section (5) (b) (7) of the AEC Act of 1946 which 
provides 
that all uranium, thorium, and all other materials determined pursuant to para- 
graph (1) of this subsection to be peculiarly essential to the production of fission- 
able material, contained in whatever concentration, in deposits in the publie 
lands are reserved for the use of the United States subject to valid claim, rights, 
or privileges existing on August 1, 1946. 

In view of this statement in section (5) (b) (7), a number of lawyers, 
including our firm, are of the opinion that quite apart from the con- 
flict between mineral locators’ and oil and gas lessees, none of the 
mining claims located on the i aes Plateau since the passage of 
the Atomic Energy Act are valid because discovery is an essential 
element in the location of an unpatented mining claim and in many 
cases the only mineral upon which a discovery could be predicated is 
the presence of uranium-bearing ores. 

While the point is debatable I still say I agree with Mr. Waldeck 
that there is serious question on this point and that section 9 of the 
act as presently drawn is highly important and should not be changed 
from its present words. 

Section 9 of S. 3344 removes this very grave title cloud by recog- 
nizing the right to locate a mining claim based on a discovery of a 











76 MULTIPLE MINERAL USE OF PUBLIC LANDS 


mineral deposit which is a fissionable source material, notwithstanding 
the provisions of section (5) (b) (7) of the Atomic Energy Act, and at 
the same time protects the interest of the United States by providing 
its agents or representatives shall have the tight at any time to enter 
upon the land to prospect for, mine and remove fissions rble source 
material upon making just compensation whenever the AEC deter- 
mines that the security needs of the United States require emergency 
production of such fissionable source materials. Obviously in view 
of serious doubts entertained by various members of the bar asso- 
ciated with the development of uranium properties, this particular 
section of the Act is very important and its passage will most certainly 
expedite the production of uranium as it will remove one of the great 
obstacles which now threatens to impede the expenditure of capital 
for the development of uranium mines. 

To recapitulate, this bill protects the rights of any person who has 
located a claim prior to January 1, 1953, and who has attempted to 
validate that claim under Public Law 2 50, so that the date January 1, 
1953, would not constitute a bar to the effectiveness of subsequent 
discovery or to subsequent technical correction of technical deficiencies. 

[t likewise protects persons who located mining claims after Decem- 
ber 31, 1952, and prior to February 10, 1954, this latter date having 
been selected in deference to the AEC release of February 28 as to 
AEC Circular 7. 

Section 3 of the bill also protects the rights of persons who have 
pending uranium lease applications or uranium leases under Circular 
7, and who are permitted under this bill to locate mining claims upon 
the lands covered by said applications or lease, subject, however, to 
the rights of the owner of any mining claim located prior to F ebruary 
10, 1954, and which was valid at the date of the enactment of this act 
or which may acquire validity under the provisions of this act 

I do not assert that the mining laws of the United States are perfect. 
I do concede that there is an area conflict between mineral loca- 
tors and oil and gas lessees which should be reconciled in the interests 
of the future mineral production of the United States. The Ameri- 
can Mining Congress has recognized this conflict—I might add 
also that for several years I have been chairman of the resolutions 
committee of the American Mining Congress—and its declaration of 
policy adopted at the 1953 convention, stated as follows: 

We recognize that the coexistence of two systems for acquiring rights to pros- 
pect for and remove the mineral resources of the public doman—one under the 
general mining laws and the other under the Mineral Leasing Act of 1920— 
have resulted in conflicts. We believe the conflicts in these two systems should 
be carefully reviewed and an effort made to remove them, so as to eliminate 
insofar as possible, any restriction or opportunity for development of our min- 
eral resources, while leaving intact the basic principles and fundamental benefits 
of our system of mining locations. 

{ believe the bill before this committee adequately protects those 
persons who have an interest in Leasing Act minerals, and also ade- 
quately protects the miner who has an interest in the extraction of 
other minerals under the traditional procedures set forth in the min- 
ing laws of the United States. The bill reserves to the United States 
all Leasing Act minerals on claims hereafter located or claims here- 
tofore located, which shall be entitled to the benefits under the first 
three sections of the act. The act provides for the multiple use of 
vast areas of the public domain and recognizes the fact that the 
correlative rights of both the mineral locator and the holder of leases 
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under the Mineral Leasing Act may, as a practical matter, be exer- 
cised without placing either party in jeopardy. 

The bill protects either party from damage by the other in the 
conduct of their respective operations and provides for the furnish- 
ing of requisite information to obviate the possibility of any such 
damage, such provisos being contained in section 6 of the act. 

Quite apart from any questions pertaining to uranium production 
many, many unpatented mining claims have been located prior to 
July 31, 1939, on vast acreages of the public domain based on discovery 
of other minerals. It must be conceded that under the system of filing 
location notices under the mining laws of the United States in many 
instances it is virtually impossible for a lessee under the Mineral 
Leasing Act to know the location of such mining claims. Such facts 
cannot be determined either from the records of the Bureau of Land 
Management or the county records. With a view to correcting this 
deficiency, section 7 of this act provides for the filing of certain notices 
so that the holder of any unpatented mining claim who asserts any 
interest in any Leasing Act minerals is required to file certain data with 
respect to his mining claim showing its location, or on failure to do so, 
his rights to Leasing Act minerals are relinquished. This section also 
provides for a hearing to determine the validity of the mining claim- 
ant’s asserted right to Leasing Act minerals. 

The rights under a valid unpatented mining claim are rights of 
present and exclusive possession which may eventually ripen into full 
and complete title under the mining laws of the United States, and 
the owner of such a claim might well assert a right to Leasing Act 
minerals contained within his claim. The Department of the Interior 
has taken the position that a valid mining claim and a valid prospect- 
ing permit or lease cannot exist at the same time on the same land, 
and while I know of no court decision holding that the owner of a valid 
mining claim has a paramount right which he could assert against oil 
and gas lessees, I can readily appreciate the fact that counsel for 
Leasing Act mineral claimants may well be disturbed by the possibility 
of the existence of unpatented mining claims, location unknown in 
areas in which they have or may w ish to apply for leases. The bill 
before this committee was carefully drafted by able counsel throughout 
and thoroughly familiar with the problems of both the mineral lo- 
cators and oil and gas lessees. This bill has the blessing of persons 
interested in both industries. 

I urge the adoption of this measure at this session of Congress in 
order to facilitate the prompt extraction of uranium ores by producers 
thoroughly familiar with proper mining methods, and who are most 
anxious to get into production as soon as some of the more complex 
title road blocks are removed. 

Senator Barrerr. Thank you, Mr. Keller. I congratulate you on 
a very fine statement here. You may be sure the committee will give 
full consideration to your suggestions. 

Senator Millikin, do you have any questions? 

Senator MinurK1n. No, sir. 

Senator Barrerr. Thank you, Mr. Keller. 

The committee is recessed until 10 tomorrow mornin 

(At 5:05 p.m. the committee recessed until 10 a. m., Tucedey, May 
18, 1954.) 
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TUESDAY, MAY 18, 1954 


Unirep States SENATE, 
SUBCOMMITTEE ON Pusiic LANDS OF THE 
COMMITTEE ON INTERIOR AND INSULAR AFFAIRS, 
Washington, D.C 

The subcommittee met at 10:05 a. m., pursuant to recess, in the 
committee room, 224 Senate Office Building, Washington, D. C 
Senator Frank A. Barrett, presiding. 

Present: Senators Frank A. Barrett, Wyoming (presiding) ; Eugene 
D. Millikin, Colorado; and Arthur V. Watkins, Utah. 

Senator Barrerr. The committee will come to order. 

We have with us this morning Senator Watkins, who also is a 
sponsor with you, Senator Millikin, and others, on this bill. We are 
glad to have you here. If you do not desire to make a statement at 
this time, perhaps you will present Mr. Steen. 

Senator Warkins. I think Mr. Steen would like to go right ahead 
with his testimony without any delay. 

Senator Barrett. He is one of your prominent citizens in Utah? 

Senator Watkins. That is right. He is one of the great mining 
men down in southeastern Utah in the uranium field. He recently 
made some great strikes down there. 

Senator Barrett. What do you say out there, that there’s ‘‘gold 
in them thar hills,”” when you strike uranium? 

Senator Watkins. Gold is cheap out there now. 

Senator Barretrr. You would like us to go ahead with Mr. Steen? 

Senator Warkins. We would appreciate it. 

Senator Barretr. Mr. Steen, will. vou come forward? Give your 
full name to the reporter. 


STATEMENT OF CHARLES A. STEEN, PRESIDENT AND CHIEF 
GEOLOGIST, UTEX EXPLORATION CO., MOAB, UTAH 


Mr. Steen. My name is Charles A. Steen, S-t-e-e-n. I am presi- 
dent of UTEX Exploration Co., Moab, Utah. 

I wish to thank the committee for the invitation to appear before 
them. I don’t have a prepared statement to read, but I have some 
very firm convictions that I would like the opportunity to express. 

This proposed legislation will do a great deal to stimulate the 
further exploration of uranium in Utah and Colorado, as well as 
Arizona and Wyoming. The only thing it can be compared to is 
the ’49 gold rush or the Nevada rush of the 1900’s. There is a great 
amount of activity by small, individual miners, large companies, 
small companies, independents. We are finding a lot of uranium. 
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We will find a lot more, and this bill will help us keep it after we 
find it. 

When I appeared before in this same room a year ago on Public 
Law 250, the rights to my discovery were in jeopardy. I am happy 
to say at the present time, due to Public Law 250, my rights are not 
in jeopardy, but there are many, many small miners whose rights 
are in jeopardy and which this bill will cure. 

Circular No. 7 was an attempt by the AEC to protect the small 
miners and the large companies and all people interested in uranium. 
It has put a burden on the independent miner of $10 a claim plus his 
filing fee at the courthouse, plus his location notice—$12 to $25 a 
claim. Twenty-five dollars a claim is not too big a burden for a large 
mining company or a wealthy individual, but for a prospector that 
is a large sum, and I think that mone y could be better spent in sus- 
taining a man in the field searching for uranium rather than trying 
to spend it on protecting his rights after he has gone through sacrifices 
to find it. 

This bill is technical. I have read it over, and I am familiar with 
what it proposes to do. I am in complete accord with it. 

Senator Warkins. Mr. Steen, would you mind telling the com- 
mittee something about your background? I think you have had an 
experience and training that will give weight to what you have been 
saying. 

Mr. Srren. I neglected to say that I am chief geologist of the 
UTEX Exploration Co., a title I take more pride in than being presi- 
dent. Iam a graduate of the Texas College of Mines, class of 1943. 

Il went to the Colorado Plateau to prospect for uranium some 4 
years ago. After 2 years of putting in grubstake most of the time, ] 
finally made what is now recognized as the largest strike of uranium 
on the American Continent, probably in the world. 

In December of 1952, we shipped our first ore, some 52 tons for that 
month. Within a year we had shipped some 50,000 tons. Month 
before last, we shipped over 10,000 tons, and this month we shipped 
over 10,000 tons. 

Senator MiLurk1n. Where did you ship that, Mr. Steen? 

Mr. Steen. We have shipped it to Vitro, to Monticello, Climax in 
Grand Junction, to Rifle. We now are shipping to Moab, Utah, to 
a stockpile for a proposed mill. This mill will be built by UTEX in 
cooperation with Ed Snyder of Combined Metals. Mr. Snyder is 
head of one of the large independent mining companies. My com- 
pany is independent, solely owned by my mother and I and a few 
friends. We hope to provide a market for other independent miners. 
We are not dominated by any combination of high finance or Wall 
Street domination. This company is owned and operated by people 
who are making their living in the West. We spend what money 
we make in the West. 

Senator Watkins. This mill will take care of all the ores that you 
produce yourself, I assume. 

Mr. Steen. It will take care of all of our ores plus additional 
capacity, possibly one-third or one-half more than our production. 

I am getting on classified ground, Senator, when I start speaking 
about total capacity of our proposed mill. 

Senator Warxrins. You cannot give us that capacity? 

Mr. Sreen. No, sir; I cannot. 
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Senator Warkins. I would not ask you to do it if it is classified. 

You spoke of the difficulty you had which had been taken care of 
by Public Law 250. Does that same situation now exist, the same 
trouble at Moab with the other prospectors out there? 

Mr. Sreen. Yes, sir, it does. Any man who staked a claim after 
January 1, 1953, on an oil and gas lease, his rights are in jeopardy. In 
addition to that, the AEC has the problem of being judge and jury. 
st they have 2 conflie ‘ting claims thay have to decide between the 

2 people. Those disputes belong in the courts, and not in the hands 
of some Government bureau, no matter how able or how fair they 
wish to be. That is a question for a judge and jury and not for an 
engineer-geologist to decide. It has thrown a burden on the AEC, I 
am sure, of additional help to do the necessary clerical work and exami- 
nation in the field. They could be better used in logging diamond 
drill holes or looking for new areas to explore. 

Senator Warkins. You think this bill, of course, will help to take 
care of that situation? 

Mr. Steen. | think this bill will clarify the situation and eliminate 
the present problems we have in the uranium district of claim jumping 
of legal technicalities, of thievery by legal technicalities, of the un- 
certainty which hangs over a man’s head when he stakes a uranium 
claim on an oil and gas lease. 

Senator Warkins. You are speaking from practical experience? 

Mr. Steen. I am speaking from very bitter experience. 

Senator Warkrns. That is all. 

Senator Barrerr. Senator Millikin? 

Senator MiLuikin. No questions. 

Senator Barrer. Are you through, Mr. Steen? 

Mr. STEEN. Yes. 

Senator Barrerr. Thank you very much. 

Senator Minurkrn. Thank you very much. 

Senator Barrett. Is Mr. Jessen here? 

Mr. Jessen. Here. 


STATEMENT OF JACK M. JESSEN, ATTORNEY AT LAW, REP- 
RESENTING THE WESTERN OIL & GAS ASSOCIATION AND THE 
ROCKY MOUNTAIN OIL & GAS ASSOCIATION, LOS ANGELES, 
CALIF. 


Senator Barrett. Will you take the stand, please? 

Mr. Jessen. Jack M. Jessen, attorney at iaw, Los Angeles, Calif. I 
believe I appeared before the Senate committee at the first session 
on 8. 1397. 

Senator Barrett. That is right. I remember that very well. 
You are representing? 

Mr. Jessen. The Western Oil & Gas Association, and I am also 
authorized to speak on behalf of the Rocky Mountain Oil and Gas 
Association. 

Senator Barrett. We will be glad to hear from you, Mr. Jessen. 

Mr. Jessen. First 1 would like to state that I believe that the oil 
and gas industry is a very important industry to the United States 
as well as the uranium industry, because if we didn’t have the gasoline 
and oil to fly our planes and supply our various machinery with the 
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necessarv lubricants and fuel, we would undoubtedly be unable to 
seek the uranium sources which are needed for the national defense 
and security of the country. So, speaking on behalf of the oil indus- 
try, | believe that we have as great a picture in the national defense 
program as the mining industry, and hence we are vitally interested 
in this legislation in order to free vast areas of the public domain, not 
onlv for mineral development but also for oil and gas development 

Under our present law as it now stands under the Mineral Leasing 
Act and the mining laws, the use of the land by one industry pree!udes 
the other industry from concurrent operations thereon. Hence, | 
think for the welfare of the country it is absolutely necessary that we 
solve the multiple minerals use of the public lands for all industries 
concerned 

| would like to submit at this time the resolution adopted by the 
board of directors of the Western Oil & Gas Association at their 
regular meeting of April 21, 1954, urging the adoption of this pending 
legislation, S. 3344, which | will hand to you. 

Senator Barrerr. Without objection, it may be received and re- 
corded at this point in the record. 

(The resolution referred to follows: 


WESTERN Or, & G AssociaTIOoN, Los ANGELEs 14, CALut 


RESOLUTION ADOPTED APRIL 21, 1954, BY THE BOARD OF DIRECTORS OF THE WESTERN 
OIL & GAS ASSOCIATION 


Whereas the oil and gas industry in the publie land States has long been cogni- 
ant of the conflicts existing between the United States mining laws and the Federal 
Mineral Leasing Act which have precluded both industries operating on the same 
tract of land at the same time and have materially retarded mineral development 

e public lands of the United States \ bill recently introduced by Senator 
Millikin, of Colorado, and other Senators from the Publie-land States as cosponsor 
S. 3344) has as its purpo the reconciling of these conflicts so as to permit the 
practicable development of the mineral resources of the public lands under 

ning laws and the mineral leasing act Now, therefore, be it 

Resolved, That We rn Oil and Gas Association recommends this bill to the 

orable consideration of and ad ption by Congress, feeling that the enactment 


this bill will reeoneile the conflicting scope and operation of the mining laws 
and the mineral leasing act and will result in increased development of the mineral 
resources of the publie lands and will be in the best interest of the United States; 


further 

Resolved, That the Secretary of the Western Oil and Gas Association is author 
ed and directed to forward a copy of this resolution to the members of the Interior 
ind Insular Affairs Committee of the United States Senate 

Mr. Jessen. Following the enactment of S. 1397, which became 
Public Law 250, the Secretary of the Interior’s office addressed a 
communication to the National Petroleum Council requesting a 
report concerning the multiple mineral development problem and any 
suggestions that the National Petroleum Council might have to solve 
the problem. Such a report was made on behalf of the National Pe- 
troleum Council to the Secretary of the Interior on December 3, 1953, 
which, if the committee would like, I will submit for your considera- 
tion to be made a part of the record in this hearing. 

Senator Barrerr. Without objection, it may be made a part of 
the record. 

The report referred to follows:) 
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REPORT OF THE NATIONAL PETROLEUM CouNcIL’s COMMITTEE ON FEDERAL 
LANDS Ort AND Gas Ponuicy, DeceEMBER 3, 1953 


DECEMBER 2, 1953 
Mr. WALTER 5S. HALLANAN, 
Chairman, National Petroleum Council, 


Washinato ; dD ( 


Dear Mr. HALLaNnan: Pursuant to the request made to you by Secretary of the 
Interior Douglas MeKay under date of September 25, 1953, on September 29 


1953, the National Petroleum Council authorized the appointment of the com 
mittee on Federal lands oil and gas policy, with the undersigned as chairman, t« 


study and report on the problem of conflicts between the United States mini 
laws and the Mineral Leasing Act. 

The subcommittee, which I in turn appointed to consider this problem, has 
made its report under date of November 16, 1953. The report of the subeommittee 
was today approved and adopted as the recommendation of the committee ot 
Federal lands oil and gas policy, and is herewith submitted for consideratior 
by the National Petroleum Council 

Verv truly yours, 
A.C. Marrer, Chairman 


CoMMITTEE ON FEDERAL LANps O1L AND Gas Po.icy 
Chairman: A. C. Mattei, Honolulu Oil Corp., San Francisco 5, Calif 


J.C. Donnell II, the Ohio Oil Co., Findlay, Ohio 

Warwick M. Downing, Denver, Colo. 

Paul Endacott, Phillips Petroleum Co., Bartlesville, Okla. 

Hial B. Gernert, Trigood Oil Co., Casper, Wyo. 

Charles 8S. Jones, Richfield Oil Corp., Los Angeles 17, Calif 

William M. Keck, Sr., the Superior Oil Co., Los Angeles 17, Calif 
John M. Lovejoy, Seaboard Oil Co. of Delaware, New York 20, N. Y. 
L. F. MeCollum, Continental Oil Co., Houston 1, Tex. 

kh. W. MeDowell, Mid-Continent Petroleum Corp., Tulsa, Okla. 

J. Howard Marshall, Signal Oil & Gas Co., Fort Worth 2, Tex. 

Glenn E. Nielson, Husky Oil Co., Cody, W yo 

Joseph E. Pogue, the Chase National Bank, New York 15, N. Y. 
Ro.and V. Rodman, Anderson-Prichard Oil Corp., Oklahoma City 2, Okla 
D. T. Staples, Tide Water Associated Oil Co., San Francisco 20, Calif 


WORKING SUBCOMMITTEE 
Chairman: Robert T. Patton, Shell Oil Co., Los Angeles 17, Calif 


L. L. Aitken, Jr., Continental Oil Co., Denver * Colo 
Wilbur W. Heard, Stanolind Oil & Gas Co., Tulsa 2, Okla 
Clarence E. Hinkle, Roswell, N. Mex. 

J. M. Jessen, General Petroleum ( orp., Los Angeles 17, Calif. 


NATIONAL PETROLEUM CouNcIL REPORT OF SUBCOMMITTEE OF THE COMMITTEE 
ON FEDERAL LANDS OIL AND Gas Pouticy With Respect To ConFruicts BsE- 
TWEEN THE UNITED States MIninG Laws AND THE MINERAL LEASING Ac1 


Los ANGELES, CALtI 
November 16, 19538. 
Mr. A. C. Marre, 
Chairman, National Petroleum Council Committee on Federal Lands Oil and 
Gas Policy, San Francisco 5, Calif 


Dear Mr. Marrer: By your letter of October 8, 1953, you appointed the 
undersigned a subcommittee to study and report on the problem of conflicts be- 
tween the United States mining laws and the Mineral Leasing Act, pursuant to 
the request made by Secretary of the Interior Douglas McKay to Mr. Walter S 
Hallanan, Chairman of the National Petroleum Council, under date of September 
25, 1953. Your subcommittee has endeavored to give careful study to this 
matter, and submits the following report: 


I. Scope OF THE PRESENT REPORT 


In his letter of September 25, 1953, to Mr. Hallanan, Secretary McKay has 
requested such advice and recommendations as the National Petroleum Council 
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deems appropriate for reconciling the best interests of the oil and gas industry 
and the mining industry, and the United States. Accordingly, your subcom- 
mittee has confined its affirmative recommendations to those conflicts between 
the mining laws and the Mineral Leasing Act which fall within this field. We 
have not extended our recommendations to the revision and improvement of the 
mining laws as such, a subject which has been given considerable study by Con- 
gress 
Ll. Tue Laws INVOLVED 


For the purposes of this report, the laws under consideration are 

The United States mining laws—the act of May 10, 1872, as amended 
30 U.S. C. A., sees. 22 et seq.), under which metalliferous and other mineral 
deposits and the public lands containing them may be located, possessed, 
worked, and owned by the locator; 

The Mineral Leasing Act—the act of February 25, 1920, as amended 
30 U.S. C. A., sees. 181 et seq.), under which public lands containing depos- 
its of oil and gas, oil shale, coal, phosphate, sodium, and potassium may 
be held under lease, or in some cases under prospecting permit, for a specified 
term, for the purpose of exploring for, discovering, and producing such 


deposits 
To avoid unnecessary repetition, for illustrative purposes, reference to the 
minerals covered by the Mineral Leasing Act will generally be confined to oil 


and gas, except where the context requires otherwise.) 


III. Tue GENERAL PROBLEM 


In certain very definite respects the mining laws in their operation and appli- 
cation obstruct the development of the public lands for oil and gas and the other 
nonmetallic minerals enumerated in the Mineral Leasing Act. Likewise, the 


Mineral Leasing Act operates to obstruct development of metalliferous and other 
ninerals under the mining laws 

The problem, therefore, is to appropriately amend and reconcile those features 
of the two systems of laws which create this situation, so as to permit the fullest 
practicable development of the mineral resources of the public lands under both 

tems 

One legislative step in this direction was recently taken by the 83d Congress, 
vhich came to the aid of the mining industry as to its side of the problem by 
enacting 5. 1397 (Public Law 250), approved August 12, 1953. This legislation 
was prompted by the predicament of a number of mining claimants seeking to 
develop uranium and other fissionable source materials, who found their claims to 
be invalid by reason of having been located on lands which were subject to Govern- 
ment oil and gas leases or applications, or were known to be valuable for oil and 
gas Che act provides a procedure by which such claims, if located arene the 
period August 1, 1939 through December 31, 1952, may be validated, the Govern- 
ment, however, reserving all rights in the oil and gas and other Mine ‘ral Leasing 
Act minerals, so that the lands may also be leased for their development under the 
Mineral Leasing Act. 

The situation which led to this 1953 legislation furnished a concrete example of 
the collision which occurs between the mining laws and the Mineral Leasing Act 
where both seek to reach the same land (on this occasion obstructing mineral 
development under the mining laws), and demonstrated the need for permitting 
multiple mineral development of the public lands under both the Mineral Leasing 
Act and the mining laws. The need for multiple development has been demon- 
strated on many occasions when the collison between the two systems has ob- 
structed oil and gas development under the Mineral Leasing Act. 

The underlying reason for the collision between the two systems is, of course, 
that the Mineral Leasing Act did not, as intended by its section 37, entirely 
remove oil and gas and the other specified nonmetallic minerals from the future 
operation of the mining laws-and place them exclusively under the leasing system. 
This resulted from the failure to implement the new leasing system by eres 
amending the mining laws to expressly exclude and reserve oil and gas, etc., 
from future mining claims and their ensuing patents. Had this been done, the 
uranium-mining industry would not have been confronted with the problem 
which led to the adoption of Public Law 250, nor would mining claims located 
after the passage of the Mineral Leasing Act have presented any title problem 
to the oil industry. 

The Mineral Leasing Act only partially cut off oil and gas from future acquisi- 
tion under the mining laws, i. e., to the extent that mining locations could not be 
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validly made by virtue of the discovery of oil or gas, nor on lands then subject 
to an oil and gas lease or application, or known to be valuable for oil or gas. 
With these exceptions, a mining claimant still gets full, royalty-free title to the 
oil and gas as a part of his eventual outright ownership of the land. 


IV. How tHe MINING Laws OPERATE To Opstruct O11, AND Gas DEVELOPMENT 
A. UNPATENTED MINING CLAIMS 


Mining claims which have gone to patent create no unusual problem, since the 
full ownership of the land and minerals, including the oil and gas, has passed to 
the mining claimant. We are here primarily concerned with still unpatented 
mining claims, whether located before or since the adoption of the 1920 Mineral 
Leasing Act. For present purposes no distinction is necessary as between lode 
or vein claims and placer claims, since both preclude the issuance of an oil and 
gas lease on the land. 

The following are some of the particulars in which unpatented mining claims 
obstruct oil and gas development of the public lands or, for that matter, any 
mineral or other development or utilization of the lands by anvone other than the 
mining claimant himself: 

1. Their unlimited duration and ease of pe rpetuation 

Upon recording his location notice, supported by discovery of a valuable 
mineral deposit—which may consist of no more than rock, gravel, sand, clay, 
pumice, or similar substances—the mining claimant becomes entitled to immediate 
al exclusive possession of the land, with the exclusive right to obtain outright 
title to the land (subject to certain qualifications not here involved) by patent 
from the Government. The claimant and his heirs and successors may maintain 
these rights indefinitely, since there is no obligation to ever apply for a patent and 
no rights are lost by failing to do so. 

To maintain these exclusive rights and keep all others from legally using the 
land, the claimant need not actually occupy and work the land, bevond performing 
labor or making “‘improvements’’ in the modest amount of $100 each year, an 
obligation which Congress has excused in 14 of the vears during the 1932-50 
period. Furthermore, the claimant loses no rights by failing to do this annual 
work bevond exposing his claim to a new location by some other locator, should 
this happen before the claimant resumes work on the claim. 

The claimant is required by law to record an affidavit of his annual labor or 
improvements, but he loses no rights in his claim by failing to do so. If he has 
recorded his affidavit (whether or not the work was actually or fully performed), 
anyone asserting nonperformance of the work must prove that it was not done. 
2. Their substantial immunity from forfeiture or termination 


Che Government cannot forfeit or terminate a mining claim for failure to do 
the annual labor or improvement work, unless this question comes into issue 
when the claimant applies to the Government for a patent 

In general, the only grounds on which the Government can act to cancel a 
mining claim are for lack of the initial discovery prerequisite to the location of 
the claim, fraud or other defect, or that the claimant has abandoned the claim. 
Ordinarily, however, unless these issues are raised by a third party, such as an 
adverse mining claimant, they do not come before the Government until, if ever, 
the claimant or then owner of the claim applies for a patent. 

If the mining claim is an old one (and many of them date back prior to 1900), 
the difficulties in the way of an adverse claimant furnishing convincing proof of 
nondiscovery are obvious. Equal, if not greater, difficulties are present in any 
attempt to prove that the claim was abandoned. This is primarily a question of 
whether the claimant intended to abandon it, and the evidence of the intention 
must be clear. The Secretary of the Interior has ruled: ‘‘Lapse of time, absence 
from the ground, or failure to work it for any definite period, unaccompanied by 
other circumstances, are not evidence of abandonment.” 


3. The difficulty of determining their existence, location, extent, and validity 


The mining claim comes into being and can be perpetuated as an unpatented 
claim (for however many years) without any participation or knowledge on the 
part of the Federal Government, since the claimant is required to record his 
location notice and annual work or improvement affidavits only in the office of 
the county recorder or mining district under State laws. He is under no obligation, 
nor is there any procedure set up, to notify the Federal Government of the loca- 
tion, existence, or status of the mining claim unless and until he applies to the 
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Interior Department for a patent Thus, the Interior Department, having no 
record of outstanding unpatented mining claims, may, and sometimes does, issue 
oil and gas leases which turn out to be invalid because the land was subject to an 
unpatented mining claim which did not appear on the Department’s records. 


\ prospective oil and gas operator will, of course, examine the local county 


records for indications of outstanding mining claims on the land. However, many 
difficulties are found to be present here. Irregularities and informality in entering 
and indexing, and even in maintaining the instruments in an accessible public 
place ma re ilt in an outstanding mining claim escaping detection. Further 


more, a mining location may be made by reference to natural objects or perma- 
nent monuments, Which seldom permits identification of the land with respect to 
the public lands surveys, so that precise location and extent of the claim is 
often diffieult, if not impossible, to determine 

Kven when the local records disclose the existence and adequately show the 
location of the mining claim, they will disclose nothing from which the present 


iditv of the claim may be determined At the most they will contain state- 
ments that the initial discovery was made and that the annual labor or improve 
ent work was done To endeavor to determine the facts, the prospective oil and 

1s Operator must conduct an extensive and costly inspection of the land itself, 
ften necessitating geological investigation, and locate and make inquiries of any 
persons Who might have knowledge of the facts If the claim is old, all visible 
evidence of work may well have been obliterated, so that the absence of visible 


i g that the claim was not 
validly located or has not been properly maintained. Furthermore, it may be 
mpossible to locate the parties who might have knowledge of the facts, and 
frequently they will have been long deceased. 


evidence cannot in itself be relied upon as establishing 


f all investigations indicate that the mining claim might stid be vasid, the 

rr other present owner of the claim will have to be located, if possible, and 

dealt. with. e., “bought out,” and at nuisance value prices, even though the 
and inused If the investigations indicate that the claim may be reasonably 
lemonstrated to be invalid, a calculated risk must be taken as between ‘“‘buying 
the claim if the present owner can be located, or, on the other hand, dis 
regarding the claim in reliance upon being able to defeat it should it ever be 





,. Their interference with lease blocking and unitization 


in area of public lands interspersed with mining claims presents a practical 


obstacle to blocking out a sufficiently large acreage to justify drilling, since, 


instead of dealing with just one landowner—the Uuited States—the operator 
would also have to deal with each of the mining claimants and, again, at nuisance 
value prices, even though the claimants were making no use of the land. The 


presence of mining claims in the area would present a similar obstacle to its 
Initizatio1 

These features of the mining laws and the burden, expense, delay, title uncer- 
tainties and title risks which unpatented and inactive mining claims impose upon 
the oil industry, the extreme difficulty and often impossibility of ascertaining the 
existence and status of such claims, and the lack of adequate procedures for 
eliminating them, if invalid, so that the land can be made available for oil and 
gas or other development under the Mineral Leasing Act, all operate to unneces- 
sarily withhold the public lands from development of their oil and gas resources. 


B. HOW THE MINERAL LEASING ACT OPERATES TO OBSTRUCT MINERAL DEVELOPMENT 
UNDER THE MINING LAWS 


The restrictive effect of the Mineral Leasing Act on the location of claims under 
the mining laws can be briefly stated. Since the passage of the Mineral Leasing 
Act, a mining location cannot be validly made: 

By virtue of discovery of oil or gas or other Mineral Leasing Act mineral: 

On lands then subject to an oil and gas lease or application, or known to be 
valuable for oil or gas. 

\s noted above, Public Law 250, approved August 12, 1953, permits this 
difficulty to be overcome as to otherwise valid mining claims located during the 
period August 1, 1939, through December 31, 1952. The situation which led to 
this legislation was the location of mining claims on lands which the locator did 
not know were subject to an oil and gas lease or application, or classified as valuable 
for oil and gas, although examination of the records of the Bureau of Land Manage- 
ment would have disclosed this 
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V. RECOMMENDATIONS 


The conditions described in this report could be remedied by the following 
legislative action: 

1. Amend the mining laws to expressly exclude from all mining claims hereafter 
located and their ensuing patents, and reserve to the United States, the oil and 
gas and other Mineral Leasing Act minerals, together with adequate rights to use 
the land for all operations contemplated by the Mineral Leasing Act 

2. Amend the Mineral Leasing Act to provide that mining locations may here- 
after be made and pursued to patent under the mining laws for any mineral now 
subject to location under those laws, with adequate rights to use the land for 
mining purposes, notwithstanding that at the time of location the lands are sub- 
ject to an oil and gas lease or application, or are known to be valuable for oil or 
gas, subject, however, to the exclusion and reservation to the United States of 
all Mineral Leasing Act minerals and rights to use of the land as suggested under 
| above 

3. Implement the foregoing legislation by providing for the multiple use and 
development of the same tract of public land by lessees and permittees under the 
Mineral Leasing Act and by mining claimants and patentees under the mining 
laws, under appropriate reguletions promulgated by the Secretary of the Interior. 

4 Prov ide adequate and ¢ xpeditious procedure s under which the owner of any 
unpatented mining claim on land which is not being oecupied and diligently 
worked for the development of valuable riineral deposits may be required to 
establish the validity of his claim, fsiling whfch the oil and gas deposits in the land 
will be wholly free of any rights or interest under or by virtue of the mining claim 
and shall be disposable solely pursuant to the Mineral Leasing Act, including any 
lease heretofore or hereafter issued pursuant to that act 

In. the opinion of vour subcommittee, legislation in the fields suggested would 
adequately reconcile the conflicting scope and operation of the mining laws and 
the Mineral Leasing Act for the purposes of the oil and gas industry and the 
mining industry, and in the best interests of the United States, and would result 
in increased development of the oil and gas resources of the public lands without 
infringing any of the proper benefits now accorded the mining industry by the 





mining laws or retarding development of mineral resources under those laws 
Respectfully submitted. 
SUBCOMMITTEE ON CONFLICTS BETWEEN 
rHE Unirep Strares Mininc Laws 
AND THE MINERAL LEASING Acv?, 
ROBERT es PATTON, ( hairman, 
L. L. ArrKen, Jr., 
CLARENCE E. HINKLE, 
J. M. JESSEN, 
Signed Kent S. Wuitrorp, 
For Witpur W. Hearp. 


DEPARTMENT OF THE INTERIOR, 
OFFICE OF THE SECRETARY, 
Washington, Oe September 25, 1958. 
Mr. WaLTER 8S. HALLANAN, 
Chairman, National Petroleum Council, Washington, D. C. 


My Dear Mr. HaLtuanan: There has developed within recent years a funda- 
mental conflict between the general mining laws of the United States and the Min- 
eral Leasing Act of February 25, 1920, as amended, which covers the leasing of oil, 
gas, coal, sodium, potash, and phosphate underlying Federal lands 

Serious conflicts arise from the location of mineral claims filed under the mining 
laws by persons seeking to develop uranium and other fissionable materials in areas 
subject to oil and gas leases or applications therefor or known to be valuable for oil 
or gas, and from the issuance of oil and gas leases covering land included in unpat- 
ented mining claims 

The Department of the Interior has been seeking a reasonable solution to this 
problem. 

The 83d Congress, after holding extensive hearings during its first session, at which 
representatives of both mining and oil and gas interests testified, passed stopgap 
legislation (Public Law 250) with the intent to investigate further in the expectation 
of passing permanent legislation at the next session. A sound and reasonable 
solution of the problem is a matter of consequence to the oil and gas industry in its 
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operation in public land areas. It likewise is a matter of consequence to the mining 
industry Inasmuch as two of the basic natural resource industries are involved, 
it becomes a matter of national interest 

We therefore request the National Petroleum Council promptly to make a 
study of this problem and to furnish such advice and make such recommendations 
to the Secretary of the Interior as the council deems appropriate for reconciling 
the best interests of the oil and gas industries, the mining industry, and the 
United States. 

Sincerely yours, 
Dovaeras McKay, 
Secretary of the Interior. 

Mr. Jessen. From the oil industry’s viewpoint, we are, of course, 
primarily concerned with sections 4 to 9, inclusive, of the proposed 
bill. I believe the technical phases of this proposed !egislation have 
been amply covered by the witnesses preceding me. I merely wish to 
point out that under section 5 of the bill, if this bill is enacted into law, 
section 5 will immediately unfreeze all of the acreage now covered by 
leases and permits under the Mineral Leasing Act for mineral location 
under the mining law. In other words, if we have a present producing 
oil and gas lease, for example, that land upon enactment of this legis- 
lation will be immediately open for mining locations under the mining 
law, provided, of course, the Interior Department hasn’t issued a 
withdrawal order or an order of such nature that would continue it 
in the freezing position. But so far as the oil and gas industry is 
concerned, we acknowledge that upon the passage of this act any of 
our lands which are now subject to oil and gas leases will be open 
for mining location purposes. 

Senator Barrerr. Mr. Jessen, I would like to ask vou this question: 
We are attempting here by legislation to make it possible to develop 
these resources contemporaneously, one with the other. What I 
would like to ask you is this: If the Government itself, through its 
various agencies, either the Interior Department, or the Department 
of Agriculture, or the Federal Power Commission, can in effect pro- 
hibit the operation of a policy that we are trying to enunciate here, 
are we not working at cross purposes? If this is good business for 
oil and gas and leasable materials, and uranium, and bentonite, and 
everything else that is under the mining law, why is it not just as good 
to sav here are all these withdrawals that are made for one purpose 
or another where we could develop the uranium resources without 
interfering with the purpose of the withdrawal? Why should we not 
take care of that, too, at the same time? 

Mr. Jessen. I think that problem should be taken care of, Senator. 
Whether or not it should be attempted in this legislation or by a 
separate bill is a matter, of course, for your determination here. | 
believe that the withdrawal privileges that have been exercised by 
the various departments have been certainly abused and have stifled 
not only the mining industry but the oil and gas industry and other 
industries from adequately using and developing the natural resources 
of the country on the public lands. 

Senator Barrer. If we were to exclude the national parks, and I 
assume everybody would agree it would be inconsistent to go in 
there and say we want to develop the mineral resources in the parks, 
but these other reservations that were made for reclamation purposes, 
we will say, and power purposes, or for a large number of other pur- 
poses, it seems to me that that presents a different problem and that 
if it is good business to try to develop all these resources at the same 
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time, as we are trying to do in this bill, certainly by the same token 
it would be good policy to make it possible to develop the resources 
on these withdrawn lands. 

Do I understand that wherever there is a withdrawal for one pur- 
pose or another, you cannot go in on that area and develop uranium, 
nor cap you go in for oil and gas on those withdrawals? 

Mr. Jessen. That is substantially correct, depending upon how—— 

Senator Barrerr. The nature of the withdrawal? 

Mr. JEssEN (continuing). How far the withdrawal order goes. 
Sometimes they withdraw it for a limited purpose, but if it is not a 
general withdrawal it is my understanding that that acreage is not 
open for any purpose except for the purpose for which it has been 
withdrawn. 

Senator Barretr. It may be that we should go into this at a 
different stage. 

Senator Warkins. Since you suggested the subject, do you not 
think it would be wise to amend this bill so that the withdrawal would 
be limited to the purpose of the withdrawal? For instance, we have a 
helium reserve or withdrawal in southeastern Utah. It is suspected 
that under this helium we have oil, which should be developed. 
Leasing should be permitted for oil, but to protect the helium that 
already has been discovered actually in this area. 

Mr. Jessen. I agree with you. 

Senator Warkins. Why should that withdrawal not be limited for 
the express purpose of protecting the helium and keeping it in reserve? 
Why should not the oil be taken out and leases be permitted on that? 

Mr. Jessen. There should be no restriction on the right to use the 
property consistent with the protection the Government wants by 
virtue of their withdrawal. However, | think that is a problem 
which must of necessity be worked out between Congress and the 
Interior Department, and in my opinion it would not be a proper 
subject. of this legislation, but should be covered by a separate bill 
whereby Congress would possibly put some definite restrictions on 
the power and authority of the various agencies to make withdrawals. 

Senator BArrEetr. We do have a bill before the committee, this 
subcommittee, which could be enlarged to cover this matter. It 
might be that this would not be the time to try to work that out, but 
it seems to me that it is just logical to follow this thing through and 
open up other areas which no good purpose is serve rd by keeping 
closed. That is my position. 

Mr. JEssEN. It will serve no purpose to adopt this legislation if on 
the other hand the various administrative agencies can take away 
what we are attempting to do by this bill. 

Senator Barrett. That is true. 

Mr. Jessen. I do not know whether the title to a bill is too impor- 
tant. I note, however, that this bill provides that is it ““To amend 
the mineral leasing laws to provide for multiple mineral development 
of the same tracts of the public lands, and for other purposes.’ 

As far as I can see, it is just as much an amendment to the mining 
laws as it is to the Mineral Leasing Act. 

Senator Barrett. What do you say, Senator? Does it mean 
anything? 

Senator Miiiix1n. I do not see any objection to putting a double 
reference in. 








90 MULTIPLE MINERAL USE OF PUBLIC LANDS 


Mr. Jessen. In other words, it is amending both laws. I suggest 
that it be changed to read, “To amend the mining laws of the United 
States and the mineral leasing laws to provide * * *.” 

Mr. Frencu (Stewart French, committee staff attorney). There 
are court decisions on that. 

Senator BARRETT. Counsel advises us that the Supreme Court has 
decided 

Senator Barretr (continuing). That it means nothing what the 
title might be, but | certainly do not have any objection. 

Mr. Jessen. It might help on the indexing of the respective laws. 

Senator Barrerr. What was your suggestion? Do you mind 
repeating it? 

Mr. Jessen. “To amend the mining laws of the United States and 
the mineral leasing laws to provide for multiple mineral develop- 
ment of the same tracts of the public lands, and for other purposes.” 

Senator BARRETT. I think it would be better ‘‘to amend the 
minerai leasing laws and the mining laws.” Is that the way you 
want it? 

Mr. Jessen. Either way 

Senator Barrett. It makes a lot of difference, because if it is the 
mining laws, we do not have jurisdiction. 

\r. Jessen. You had better make it, then, ““To amend the mineral 
leasing laws and the mining laws of the United St ites.’ It is merely 
a suggestion with respect to the title 

Senator Barrerr. You may proceed, Mr. Jessen. 

Mr. Jessen. Quite a bit of discussion was had during yesterday 
with respect to section 7 of the proposed bill. Section 7 from the 
Mineral Leasing Act industry’s viewpoint, particularly the oil and 
gas industry, is a very important section to our industry, in that the 
foundation of any business or industry is, of course, predicated upon 
good and sufficient title to any properties on which you are operating. 

Section 7 is certainly compatible with the provisions of the mining 
law dealing with applications for patents, and it is my understanding 
that the policy established under the mining laws of 1872 by Congress 
certainly provide that a junior locator by applying for a patent can 
cut off 100 percent the rights of a senior locator if the senior locator 
fails to come in and protect his rights after the publication of notice 
for the patent. 

Senator Mriukin. They are not analogous, are they? 

Mr. Jessen. I believe so, Senator, in this respect: that the oil and 
gas permittee or lessee is in comparable situation to a junior locator 
under a mining claim, and all we are asking for here is an opportunity 
to present our problem and to have a determination made as to 
whether or not the lease which is issued to us by the United States 
Government gives us the oil and gas rights thereunder so that we 
proceed in the same manner that a junior locator does by having a 
publication made of our application for permit or lease, and that we 
vive the mineral locator or the mining claim owner the same richts 
as the senior locator under the mining laws has, to come in within a 
specified period of time and assert his rights. 

Senator Barrerr. Without personal service? 

Mr. Jessen. Yes. The mining law has been construed in the case 
of Hunt v. Eureka Gulch Mining Co., and also in the case of the 
Golden Reward Mining Co. v. Buckstrom Mining Co. 
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I am reading from the footnote of title 30 of the United States Code, 
section 29, at page 237, dealing with the publication of notice provision 
under the mining law with respect to applications for patents, which 
reads as follows: 


When the proper application is made, the Register of the Land Office is required 
to publish a notice of such application for a period of 60 days in a newspaper 


designated by him and to post such notice im his office for the same period. The 
publication of the proper notice for the prescribed period on such application for 
a patent for mineral lands is due process of law. The publication required by this 


section in adverse proceedings is itself process and brings all adverse claimants into 
court, though no supposed adversary is named in the notice, and on failure to 
assert their claims it is conclusively presumed that none exists and that no third 
persons have any rights or equities in the land. 

We are not proposing under section 7 in effect to adverse the mining 
locator out of 100 perce nt of his mineral rights. We are merely saying 
to the mining claimant, ‘If you fail to come in within the prese ‘ribed 
period of time as set forth in section 7 to assert your claim and secure 
your right to the Mineral Leasing Act minerals which may underlie 
your claim, such a failure waives or is conclusively presumed to waive 
any right, title or interest or claim that you might have to the mineral 
Leasing Act minerals only, but does not affect your claim in any other 
respect whatsoever.” 

We feel that we are entitled to this provision, in that our experience 
has been that even though we can definitely spot and locate a mining 
claim by metes and bounds or by a subdivision on a particular piece 
of public domain, we are unable in many instances and in most in- 
stances to actually find out who the legal owner is or who claims to 
be the legal owner of that claim. Therefore, we feel that the pro- 
cedure set forth in section 7 will meet the requirements of due process 
of law and will be upheld from the constitutional standpoint by the 
courts, if the problem is ever submitted to the courts. 

Senator Mi.Lurkin. In the case of conflicting mining applicants, each 
applicant is aware of the efforts of the competing party on the same 
land, the assessment work, and all kinds of things to be done. How 
would he be aware, except by publication, of competing on gas leases? 

Mr. Jessen. My understanding, Senator, if I may digress a little 
bit, is that if you have a senior locator on a piece of property, he files 
his assessment work every year, and that does not preclude a junior 
location. 

Senator Mivuikin. That is right, under certain circumstances. 

Mr. Jessen. And the junior locator, when he makes his discovery 
and applies for his patent, doesn’t have to give personal notice to the 
senior. 

Senator Minirkin. No, no. But there is visible evidence on the 
land itself that there is a competitor for a mining claim. 

Mr. Jessen. There might be or there might not be, but if there is, 
naturally you are going to have—— 

Senator Mriuuikrin. If there is, you have definite notice on the 
ground that someone else is interested. 

Mr. Jessen. If we in the oil industry 

Senator Miuurkin. If you do not, he has no claim. 

Mr. Jessen. Right. 

Senator MiLiikin. You do not even worry about it. 

Mr. Jessen. I would say this: If we in the oil industry go onto a 
piece of property and see physical evidence of workings on there, we 
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are not going to rely upon section 7. We are going to have to deter- 
mine whether or not John Smith or Joe Doakes or whoever it might 
be, who that party is, and give him personal notice. We are going 
to use this section primarily in the many many instances where we go 
out and cannot find any postings on the lands, we check the county 
recorder’s office, we find that there are many mining claims apparently 
covering lands within a certain area, but we cannot pinpoint them or 
find out on the ground where those claims might be, nor have we any 
record as to the names and addresses of who the persons are. 

Senator Miiurkin. I understand your motives thoroughly. I am 
trying to figure out whether you are fair to the mining claimant. 
That is what I am getting at. Let’s say the mining claimant has 
made a valid discovery. Let’s say he made a valid posting. Let us 
suppose, as is often the case, that cattle have kicked over his boundary 
posts, which is often the case, and you do not happen to see him on the 
land. He lives back in New England someplace. You are assuming 
that he is going to read a county paper and get notice that somebody 
else is claiming a part of the rights to the land. 

Mr. Jessen. We gave that problem very serious consideration, 
Senator. 

Senator MILLIKEN. That does not answer it. 

Mr. Jessen. Our answer to that is that we have provided in section 
8 that anybody can protect themselves so that they will be assured 
of getting the necessary notice by merely filing as they do a notice of 
location, recording notice of location, filing a notice which they put 
of record in the county recorder’s office, saying that if anybody comes 
in under this law or any other law to claim this property adversely to 
us, they must give us personal notice. 

Senator Miuurkrn. By the same token, you could find it by looking 
at the record, could you not? 

Mr. Jessen. NO, sir. 

Senator Miituikin. He comes in and says, “If somebody puts a 
notice adverse to my land, send me a notice of it’’? 

Mr. Jessen. That is right. 

Senator Mrtikin. He has to describe his land, does he not? 

Mr. Jessen. That is right. 

Senator MILLIKIN. It is in the record, then, is it not? 

Senator Barrett. Do you have to describe the lode claim or just 
the section? 

Mr. Jessen. Just the section in which it is located, whether sur- 
veyed or unsurveyed, the projected unsurveyed section. 

Senator MiLuiKIN. It is in the record. If it is in the record, why 
can you not find it by an abstract of title or by personal examination? 

Mr. Jessen. That is our problem, Senator. I had occasion to do 
some title work in the western part of Uintah County, Utah. The 
mining claims are not indexed. So what we had to do was to take 
every mining claim of record in Uintah County and plat it on a map to 
the best of our ability. Some of them we could actually pinpoint and 
put on quarter sections in the various sections and townships. But 
50 percent of them were so described that we couldn’t locate them as to 
any particular section or parcel within the county. That is the prob- 
lem we run into. 

Senator MILLIKIN. Was it an adequate location? 
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Senator Nini I” el have a case on that Dig one up for Is 
It Vel mpi ) | atiol 
Mr. SENIOI 1 will undertake to do that, Senator 


enator Minin I am guessing now I venture to say that half 
of the de eriptions ol land in this eountrv tie to the old forked tree 
lace, or to Battle Mountain or to some other natural deseript on 


some] 


which known in the loeality. That does not condemn it Kvery- 
body knows what those things are 

\fir. Sentor. I do not want to condemn it, Senator. All I have in 
mind is that while it does not condemn it, it does not permit me to 
know. if | am endeavoring to search the title to section 14 of township 


x ranges \ 


Senator Minurkin. If vou know those natural monuments And 
if vou do ot,” perhap vou had better vet a lo al survevor who does 
\Ir. Senior. If I look ito he re ords and find that there are 


literally hundreds of mining claims, then that matter of the survey 
in an attempt to place them upon the ground would be an almost 
prohibitive thing. ‘There ai inv cases pending in Utah today, 
mining cases, where the question is whether or not a particular corner 
of a location was at one point or another point. There was a group of 
claims which recently went to the Supreme Court of Utah which 
happe ned to be known is the Canary Locations, and it was suggested 
that they wei appropriately named because, with an indefinite 
description which still permitted validity, they were able to flit from 


one point to another point, dep ndent upon the excitement of the 


i 
particular pom where they appeared 
Senator Miuiniikin. If the land in litigation was subject to this 


de inition that vou are talk 1g about. the definition had finally been 
settled by the courts; is that not true? It either did or did not include 
the claim that was in contest 
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ir. SENIOI Ultimately the court decided where those monuments 


vl to e plac cd 

Senator Minuikin. Why, certainly 

\Ir. SENIOR But I tl I also recognize, Senator, the fact that 
h been decided that the maintenance of monuments upon a 


mining claim, once erected, is not essential to continued validity 
Senator MuinurKin. That orrect 
Mr. Sentor. And that the lack of appearance of the monuments 
does not invalidate the claim, and therefore one merely looking at a 
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piece of land, not finding monuments, cannot rely upon the absence 


of monuments as indicating the absence of location. 

Senator Muinuirkin. That is absolutely correct. I have chased 
many a claim down and found that the cattle had kicked over the 
corner post That is a very, vi ry common thing to happen out in 
the western range country. But that still does not go to the point. 


Have you made a valid location? All I want is a case which says if 
a@ person uses a natural monument and you can find the claim on 
the ground according to a natural monument, has he got a valid 
claim. That is all 1 am after 

\[r. Sentor. I say ves, Senator. We can find those cases 

Senator \MiLtiikin. You say ‘‘Yes.’’ Please find the case 

Mr. Sentor. I will endeavor to do so. 

Senator Barrerr. If you are through, then, at that point I would 
like to ask you this question, Mr. Jessen: You said that if publication 
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is made and the mining claimant failed to answer, then all that would 
happen would be that he would lose any rights to the leasable minerals 
under the 1920 act, and that the balance of his claim would not be 
jeopardized necessarily by reason of the proceedings. What | would 
like to ask you is, is that not also true if he comes in and answers? 

Mr. Jessen. If he comes in and answers and establishes that he 
has a good and valid claim, then the oil and gas lessee is out the door 
and has to make his deal with the owner of the mining claim 

Senator Miiiiki~. Who makes that decision? 

Mr. Jessen. It goes through the Department of the Interior and 
then, under the Administrative Procedures Act, would be subject to 
appeal to the courts 

Senator Barretr. You still did not answer my question. What I 
asked you was: Is that not the worst that could happen to him, even 
though he dor 3 answer? 

Mr. Jessen. That is right 

Senator Barrerr. They could not take anything 
him. 

Mr. Jnussen. They couldn’t take anything more away than the 
Leasing Act minerals. 

Senator Barretr. That is ry 


more away from 


Mr. Jessen. He would then be put in the same position as a mining 
claimant after the passage of this law. If he makes a location by 
reason of section 4, he never gets any right, title or interest in and 
to the Leasing Act minerals. 

Senator Barretr. Would the decision or the finding made at that 
time in any way jeopardize his rights to the minerals other than to 
the minerals in the Leasing Act? 

Mr. Jessen. No; it would not. 

Senator MrLuikin. Senator, if 1 may suggest it, the trouble with 
that is that you have a publication procedure which says that if you 
do not at swer, you are not going to lose everything you have rot, 
but vou are going to lose your arm, or we will cut your leg off; we 
won't kill you, we won’t take all the parts of vour body away, but 
we are just going to take away your arm or cut off a few fingers, or 
something of that kind. Whatever rights he has as to these non- 
leasable materials or leasable materials or any other kind, are all as 
important as every other part if he considers them that way 

I do not think it is any answer to say, “Oh, you are only taking 
away from them what otherwise might be in a lease.”’ 

Senator Barrerr. Of course, the Senator will recollect I argued 
this point pretty strenuously yesterday. What I am trying to estab- 
lish here is the possibility that there might be a finding that would 
jeopardize his entire claim. 

Senator MiLuikin. I am trying to find out about that. I do not 
want him to be jeopardized as to his entire claim or any part thereof 
if we are not following a sound procedure 

Senator Barrer. [I would think, myself, that in a hearing before 
some official of the Interior Department, or whoever might have juris- 
diction there, to the effect that the fellow has not perfected his claim 
to the point where he is entitled at that time to the minerals under 
the Leasing Act, that it would by the same token go as to all minerals 
in the land, and that he would have lost his entire rights if an inter- 
vening locator came in. 
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who have some claims to an oil and CAs lease may be dis- 

persed all over the world, too. What notice are you giving the mine! 

that there is a pending oil and gas lease on bis lands? 

Mr. Jessen. We are not trying to do anything more in section 7 

Senator Mintuikrx. No, no. I am just asking you the simple ques- 

tion: What notice does the law provide to give the mining fellow some 





MULTIPLE MINERAL USE OF PUBLIC LANDS 97 


notice that there is an oil and gas lease being applied for? Why do 
you not put that in the county records? 

Mr. Jessen. We can. 

Senator MiLurkin. But is it in the law? 

Mr. Jessen. No. Conversely, there is nothing in the mining law 
which says that when you file a location, report a location in the 
county recorder’s office, you immediately should file a duplicate of 
that with the Bureau of Land Management. 

Senator Miuu1kin. I understand that, but Iam trying to figure out an 
equitable balance here. If you are going to publish the mining claim- 
ant out of part of his rights and you say, “I do this by informing you 
of them through a publication,’’ why do you not let the mining locator 
know there is a pending oil lease on it? 

Mr. Jessen. That is the purpose of section 7. 

Senator Miniikin. Where does it say that the oil and gas appli- 
cant must publish in the county court house what he intends to do? 

Mr. Jessen. This is purely permissive. It says: 

Any applicant, offeror, permittee, or lessee under the mineral lessing laws may 
file in the office of the Secretary of the Interior, or in such office as he may desig- 
nate, a request for publication of notice of such application, offer, permit, or lease. 
The filing of such request for publication shall be accompanied by an affi- 
davit * * * 

Senator Miiuikin, That is the notice to mining claimant. 

Mr. Jessen. That is right. 

Senator Miuuir«in. If the mining claimant goes over to the court- 
house and says, ‘I wonder if anybody wants an oil and gas lease on 
my property,” could he find it in the courthouse? If so, where does 
the law say so? 

Mr. Jessen. That is not the law today, Senator. 

Senator Miuuikin. I know it isn’t the law. We are making a new 
law. 

Mr. Jessen. That is right, and there is nothing in here which pro- 
vides for the condition that vou have just stated. 

Senator Miuiuikin. That is right. That is what I wanted. 

Mr. Jessen. But the mining claimant can go to the records of the 
Interior Department and find out very expeditiously whether or not 
an application for a lease is pending. 

Senator Miuiixin. Has the mining locator ever been required to 
go there? 

Mr. Jessen. No, sir. 

Senator Miuiik1n. No. So you are imposing a new condition on 
him. 

Mr. Jessen. No, we are not imiposing that on him. 

Senator Miuurxiv. If he wants fully to protect himself. 

Mr. Jessen. By the same token, when we go to the Bureau of Land 
Management to apply for an oil and gas lease and their records show 
the land is open for leasing, we have the burden of then going to the 
county recorder’s office on our own volition and at our own expense, 
which is quite terrific in most cases, to determine whether or not any 
of those lands have been filed on. 

Senator Mituikin. Surely. The law since the time of the first 
mining law has established a place where the fellow puts of record his 
mining claim. That is in the county courthouse, 

Mr. Jessen. Right. 
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Senator Minuixin. Why shouldn’t you have to go to the county 
courthouse to find out? 

Mr. Jessen. Well, it is my understanding that 

Senator Miuurxin. What I am talking about is, you have to do that 
if you want to be sure of your title. 

Mr. Jessen. Right. 

Senator MitirKin. But the mining locator who has put his stuff of 
record there cannot find out whether there is something that might 
conflict with him unless he goes to another place, to wit, some agency 
of the Federal Government, which is a new addition to his traditional 
procedures. 

Mr. Jessen. That question is not solved in this proposed legisla- 
tion. On the other hand, a mining claimant will go and make a 
location and report his document in the county recorder’s office and 
never makes a check as to whether or not that land is open for loca- 
tion. Then what happens? Then we have the people coming in 
and asking for relief under S. 1397 and other laws, because they 
certainly had the same rights of access to the public records as tiaose 
of us operating under the Mineral Leasing Law. 

Senator Muinuikin. The mining locator goes in to the county 
courthouse and he sees his old friend, John Doakes, for whom he 
has voted for recorder, or whatever the recorder’s name is in the 
particular county, and he says, “Bill, I want to file some mining 
locations on certain lands. Take a look in your book and tell me 
whether there is anything on there.”’ 

He gets out those big books, and he thumbs through them and 
finally reaches the conclusion that you can’t do it, or you can do it. 
That is the way it has been done since the beginning of mining 
claims. 

Mr. Jessen. I don’t want to labor or argue the point. 

Senator MiLuikin. I do not say it is a perfect way of doing it, but 
I am wondering why the oil and gas claimants are asking for an easy 
way to solve all their problems without giving the mining fellow an 
equally easy way. 

Senator Barrett. The mining people are getting some rights 
under this, too. 

Senator Miiurkrn. I understand that they are, but he is not given 
the right of looking at the same place where he filed his information, 
to see whether there is an oil and gas lease pending. He has to go 
over to the Federal agency some place, maybe 100 miles away, to 
find out. 

Senator Barrerr. I do not know but what you have a good point. 
Maybe these oil and gas leases ought to be filed in the country clerk’s 
office. 

Senator MiLurKkin. It ought all to be in the same place. 

Senator Barretrr. But that would be an amendment to the 
Leasing Act. I guess we could put it in here if you want to. I do 
not see anything wrong with it. Nobody could object. 

Mr. Jessen. The only point I wish to make, somewhat argumenta- 
tive, Senator, is the mere fact that we have been doing things the 
same way since 1872 does not necessarily make it right 100 percent 
of the time. In other words, we had horse and buggies—at least 
I can remember—— 
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Senator Miuurkin. These fellows you are talking about travel by 
horse and buggy lots of times; and when you ask them to go 100 or 
150 or 200 miles to some Federal point of recordation and ask them to 
find something out there, they are not accustomed to it and very 
often they haven’t the means to get there. 

Mr. Jessen. That may be true, Senator, but since they cut the 
tax on the telephone calls, they can call the district land office and 
ask the clerk and he can tell them whether or not that land has been 
leased, if they want to take that recourse. 

Senator Minuikin. You make lots of long-distance calls, and lots 
of times you simply cannot get something over long distance. The 
fellow may be kind of deaf and say, ““What did you say? What did 
you say?” By the time you get all through, it is worse than when 
you started. [Laughter.] You haven’t a provision in here to kick 
all deaf men out of office. 

Mr. Jessen. I think we might run into some opposition if we put 
that in. 

Senator Muiniiikixn. 1 am very much interested in this notice 
business, aside from the kidding about it. 

Mr. Jessen. We are trying, Senator, honestly to provide a pro- 
cedure. Naturally the oil and gas interest is vitally interested in 
having some expeditious procedure adopted whereby we can be sure 
that what we get and what we drill for and what we develop is not 
going to be taken away from us and wwe have to pay through the nose 
tribute to somebody who sat back for 30 to 40 to 50 years. Congress 
has been very generous in waiving the assessment work requirement. 
I think it waived 17 out of 25 years. They require only $100 worth 
of assessment. We feel if the Government still has the bare legal 
title, let us say, to these properties, they may have the other com- 
plete incidence of title by reason of abandonment. 

Senator Mituikin. The reason the Government has always tried 
this publication business is because the lawyers did not want to get 
down to the courthouses and study the title which they could find in 
the courthouse. They wanted a nice, quick, easy way to clear the 
public domain. 

Mr. Jessen. I can assure you that those of us representing the oil 
and gas industry make a very thorough check of the county recorder’s 
office. 

Senator Mrtiikrn. I can assure you, out of some experience in the 
subject, that many lawyers do not even bother about it. 

Mr. Jessen. There are, I suppose, lazy lawyers, too. 

Senator Minuikin. There are many lazy lawyers, as there are other 
people. They have an abstract man at the county seat, but they do 
not want to go to the expense of having him run it down for them. 
They do not want any trouble at all. They just want to have a nice, 
clean, easy way to be sure that they have good title. 

That is a desirable objective, but the question is, where are you 
stepping on toes when you do that? Where are you making the other 
fellow’s problem more difficult? 

Mr. Jessen. The only answer to that is that if 1 have a mining 
claim which I know is valid, | am certainly going to protect my rights. 

Senator MriuiKkin. | would not say that follows. You protect your 
rights according to the way you know them, and you were taught that 
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the county courthouse is the place where the records of title are, not 
that you have to go over to some Federal agency and find out there, 
also. 

Mr. Jessen. But if I have a valid claim, Senator, I am going to 
protect it, and let’s ignore the oil and gas phase of it. I am going to 
protect it to the best of my ability against a junior locator who comes 
in. 

Senator Miuirk1n. The same kind of locator? 

Mr. Jessen. That is right. 

Senator Mriurkin. Because you can see what he is doing. You 
can see that he is digging there. He is trying to make a discovery. 
You can see where he has posted his monuments. You can actually 
see what he is doing on his land. 

If you tend to your own land, you can see it with your eyes. 

But you are talking about reading the Squeedunk Journal to get 
notice of what may happen on your land, and what is happening that 
one can see may be nothing. You may have an enormous oil and 
gas lease, and nothing is happening on his land and may never hap- 
pen on his land. But the claim is asserted just the same. 

Mr. Jessen. As far as I am concerned, I do not think the oil and gas 
industry would have any objection to being required to record their 
oil and gas leases in the county recorder’s office. Many of the com- 
panies do that. Some don’t. Some do and some don’t. There is no 
requirement that they do it, but I don’t think there would be any 
objection. 

Senator Barrerr. Lots of times you will find that the lease itself 
is not recorded, but an assignment or some instrument under the lease 
is recorded. 

Mr. Jessen. That is right. 

Senator Barrett. It seems to me that for the sake of uniformity, 
we ought to be doing one thing or the other. If you are going to put 
on record some assignments affecting the land out there and attempt 
to get constructive notice on people as to that, certainly everything 
ought to be recorded in the county clerk’s office. 

Mr. Jessen. That is right. By the same token, maybe in addition 
to recording of the location notices, a duplicate ought to be sent to the 
Bureau of Land Management so at least they will have something that 
they can put on their records to show that that land is subject to a 
mining claim. 

Senator Mruuikrn. I do not want to add one additional burden to 
the mining claimant. 

Mr. Jessen. | agree with you. 

Senator MiLiikin. Because he is a man usually who cannot stand 
additional burdens. 

Mr. Jessen. We don’t want to put additional burdens on him. 

Senator Miiurkrn. Not one additional single burden would I put 
on him. But those who want to minimize his rights—and they may 
have a right to, lam not passing on that—I am willing to put additional 
burdens on them to see that the mining claimant is protected. 

Mr. Jessen. That is what we attempted to do in section 7, to put 
the entire burden on the Mineral Leasing Act industry to do the 
investigation, to pay for the publication, to attempt to find out who 
was in possession, to give notice where we do locate people in posses- 
sion. If we see any physical workings on that property, we are cer- 
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tainly going to run down who has been conducting that work and 
try to find out what their claims are. 

Senator Miiiikin. You know as a matter of practice, except for 
jumping, the assessment work is not important as far as the Govern- 
ment is concerned, nor is it important between rival claimants unless 
one fails to do his assessment work. But a man can sit there on a 
mining claim forever and not do his assessment work if somebody 
does not jump him. 

Mr. Jessen. That is right. 

Senator Minurki1n. So the fact that you can see something does 
not necesasrily mean whether a man has a valid mining claim. He 
has a valid mining claim if he made the discovery, if he did the original 
things he should do. He has a valid mining claim as far as the 
Government in concerned, and he has one as far as everybody else is 
concerned until somebody jumps him on the question of assessment 
work. 

Mr. Jessen. That is correct. As I see the picture, we have a very 
difficult problem to solve. We have attempted to be as fair as pos- 
sible, and tried to accomplish the ultimate objective in the most 
innocuous way insofar as the mining claimant is concerned. We may 
not have the complete answer, but we still feel that section 7 does 
afford us some of the relief that we feel we nee d, and certainly we do 
not intend in any way to jeopardize the mining claimant’s title. 

Senator MILLikin. I am aware of a lot of oil development that has 
happened on oil and gas leases, and I am aware of the conflicting 
claims which have been asserted after oil has been found. You do not 
have any conflicts until oil has been found; but the moment oil has 
been found, anybody who ever walked across the lease comes in with 
some kind of claim. That is one of the troubles of the oil business. 
If you have enough oil, if you have made enough of a discovery, you 
assume that as a part of your burden and you go out and compromise 
and adjust, or you defeat in court. 

I am sorry it is that way. I say I am wondering how we are light- 
ening one fellow’s burden only to put more burden on the other 
fellow. I am thinking about the other fellow. 

Mr. Jessen. | can appreciate that, Senator. Our problem will be 
solved so far as future mining locations are concerned if this law is 
adopted, because the mining location from and after the date this act 
is enacted will not carry with it or have attached thereto any rights 
to the Leasing Act minerals. So, so far as the future is concerned, if 
this law is me as proposed, we in the Mineral Leasing Act 
industry 

Senator Mu. LIKIN. I am not too concerned about that. I am con- 
cerned about the fellow who made a valid location 20 years ago. 

Mr. Jessen. That is right. That is what we are concerned about, 
too, in that when our principals want to borrow a couple of million 
dollars to develop an oil and gas property, we cannot validly say to 
them that you can ignore A, B, C, D, or XYZ mining claims. We 
can’t do it. 

Senator Miuuikin. And the mining claimant has the same difficulty. 
Under the way this bill is drawn, I fear he has no way of finding out, 
unless he goes to some Federal agency, to see whether he can validly 
sell - claim or whether he is warranted in doing further assessment 
work, 
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Mr. Jessen. If he has a valid claims, of course he can always pro- 
tect his rights by applying for a patent and getting fee to the property. 
The reason he doesn’t is because he wants to keep the claim off the 
assessment work. 

Senator MruuiKk1n. That is part of the reason. 

Mr. Jessen. One of the reasons. 

Senator MiuuiKin. That is part of the reason. Maybe he does not 
want to go to the expense of the final steps leading to a patent. You 
have to put up some money. 

Mr. Jessey. You have to have it surveyed. 

Senator Minirkin. You have to hire a lawyer, usually, especially 
if you have any trouble. There are many reasons beyond escaping 
taxes. That is a very predominant reason, but there are many others 
to keep a man who has a perfectly vaild claim from finally going to 
patent 

Mr. Jessen. That is true. But we don’t want to impinge upon any 
of the rights of the valid mining owner. That is not the intent of 
section 7. 

Senator MiLuikin. I know that is not the intent, and that is not 
the question. Let us assume that we are all saints here, and we 
desire 

Mr. Jessen. No sinners. 

Senator Miiurkin. We want what we deserve. We do not want 
to hurt the other fellows. We have the best of intentions in the world. 
But that is not the question here. 

Mr. Jessen. That is certainly entirely up to Congress as a matter 
of policy as to what they will do or will not do in connection with this 
legislation. We feel that the approach that we have suggested here is 
reasonable. We feel that if Joe Doakes has a good, valid mining 
claim, by the provisions of section 8 there is just little additional 
burden, but it is no different than when he records his notice of loca- 
tion. He can supplement that with a very simple additional instru- 
ment which he puts of record, saying that “If anybody comes in here 
and tries to claim anything in derogation to may title to this mining 
claim, I am entitled to personal notice thereof.” So he can adequate ly 
protect himself. 

As you say, Senator, it is putting one additional burden on the 
mining claimant. 

Senator Miuurkin. It puts that burden on him, and then it puts 
him against a possible fight with the claimant for an oil and gas lease 
which he had no reason to anticipate when he made his mining loca- 
tion. The Department then starts to work to see who is right here. 
Then they could throw him into court. 

At the present time he can ride on his location if it is valid, and he 
can keep out of court. This is a way to throw him in if he wants to 
defend himself, first in the Department, second in the courts. He 
may not have the money to come to Washington to defend himself. 
He may not have the money to hire a lawyer. He may not have the 
money to make an appeal to the courts, as you know is often the case, 
because lots of times you make settlements because the poor devil says, 
“T had better settle than go through a whole lot of rigmarole to deter- 
mine what rights I have.” 

Mr. Jessen. That is correct, Senator, but taking the same person 
of whom you are speaking, if he has his claim and I come in as a junior 
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locator, the poor fellow is still going to have to hire a lawyer, and so 
forth, to kick me off. 


Senator Minuurkin. Yes. That is where he knows what is going on 
on his own land. 

Mr. Jessen. That is true. 

Senator Minurk1n. Which he can see, and which he knows he will 
have to protect against. 

Mr. Jessen. But you can’t spare him from the expense of litigation. 

Senator Minuikin. You cannot spare him from that particular ex- 
pense if it happens, but if he has been doing his assessment work and 
if he has a valid location and if he has done his proper paperwork, you 
do not need to worry about it, because the other fellow is thinking 
somewhat about his expense, too. He is saying to himself, ‘“‘Why 
should we start a big contest over this when the other fellow has a 
perfectly enforceable position.”’ 

Mr. Jessen. The only point I was making is that you cannot 
guarantee anybody against litigation. 

Senator Mn, LIKIN. That is it, exactly. 

Mr. Jessmn. That is just part of the calculated risk you take when 
you file on a mining claim or you file an application for an oil and gas 
iease. You can’t avoid the possibility of legal entanglement somewhere 
along the line. 

Senator Minuikin. That is the point [am making. I am wondering 
if we are imposing additional burdens in order to make it easier for 
another hostile claimant. 

Mr. Jessen. I do not think so, Senator, but I may be wrong. 

Senator Warkrins. Is there any objection that you can see against 
& provision that would require you to record in the county clerk’s office 
the lease? 

Mr. Jessen. I[ have no reason to believe it would ever be objection- 
able. I think that would be satisfactory to the oil industry. Many of 
the companies do actually record their leases. Some of them don’t. 

Senator Watkins. In the interest of having a wider development 
and getting these lease minerals available for the use of the public, 

it seems to me that even though you may be adding an additional 
burden, it would not be such a he “avy burden that he could not bear it. 

Mr. Jessen. That is right. 

Senator Warxkrins. He would go to the place he always goes. 

Mr. Jessen. We could well afford to pay it. If he cannot afford to 
pay the recording fee, he shouldn’t be in the business. 

Senator Watkins. He would not be in it. Would that meet your 
objection, Senator? 

Senator MiLuikin. That is a part of the thing I am talking about. 

Senator Barrett. We could put a provision in here that they could 
not take advantage of section 7 unless it is recorded. If a lease has 
been issued sometime prior to this bill, there is no requirement to go 
back and say that fellow has to record it; but I think we could say 
here that you cannot bring any action under section 7 unless you had 
recorded your lease in the county clerk’s office at the time or before 
that. 

Mr. Jessen. Of course, section 7 contemplates that if you make an 
application for a lease you can initiate this proceeding before the 
lease is actually issued in order to have a determination made of your 
title before you proceed further. 
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Senator Barrerr. You mean to say if you have a lease you could 
not take an action under section 7? 

Mr. Jessen. Oh, yes, you can. But you may not actually have 
the lease at the time you initiate the proceedings under section 7. 

Senator Barrerr. You can do it before you have the lease? 

Mr. Jessen. You can do it before you have the lease. Of course, 
I think possibly we are losing sight of the fact that one of the pur- 
poses—and I would say the main purpose—of this legislation is to 
unfreeze the lands of the public domain for multiple mineral develop- 
ment. My possible answer to Senator Millikin is this: If we want 
to encourage a wider use of the public lands for oil and gas develop- 
ment and other developments under the Mineral Leasing Act for 
mining development, is it fair to permit vast areas of the public 
domain to remain in a state of deep freeze by all of these dormant, as 
I call them, mining claims being allowed to be perpetuated without 
any activity whatsoever? If we are going to permit that condition 
to remain, then in effect there is no need for this law. 

I think what we are trying to do here is to develop a new policy 
on the part of Congress to initiate wider use of our public domain 
by both industries involved. One should not be in the position of 
stifling the activity of the other. We do not want to take away any 
vested rights of any valid property owner, but we must consider an 
expeditious procedure whereby those rights can be determined so that 
if the oil and gas operator or the Mineral Leasing Act operator wants 
to go on those properties to seek and develop the oil and gas resources, 
if any there be underneath that particular claim, he should have and 
be given an opportunity to determine whether or not his lease title 
is ag) 

The Government doesn’t warrant any title whatsoever when we 
obtain an oil and gas lease. We have to do our own title work. We 
have to make our own determination as to whether the contract that 
we have obtained gives us the minerals that we are entitled to de- 
velop. 

That is the basic policy, as I see it; and if we are going to accom- 
plish that policy, there must be a little give and take on the part of 
both sides, maybe a little increased burden to the mining locator. 
Certainly there is an increased burden so far as the oil and gas industry 
is concerned, because we are perfectly willing to go to the expense of 
making these investigations, we are perfec tly willing to open up the 
lands which we now have under lease and which are produci ing oil and 
gas, we are perfectly willing to open those lands for mineral dev elop- 
ment and permit mining people to come in and operate on lands that 
we have held exclusively for years. 

So I think it is the broad problem that we must resolve, and in 
doing so both sides of necessity must give up some of their so-called 
vested rights in order to carry out the objective which we hope will 
be accomplished by this legislation. 

Senator Warkins. Would you go so far as to say they have to 
give up their vested rights, or merely have to take on some additional 
burdens as to procedures? 

Mr. Jessen. Additional burdens as to procedures. 

Senator Warkins. No vested right would actually be taken? 

Mr. Jessen. No. We are not taking away any ownership of 
property, and do not intend to. But we do say if you do own that 





‘ 





ea) 


MULTIPLE MINERAL USE OF PUBLIC LANDS .105 


property, you must take on the additional burden with respect to 
procedure in order to protect those rights. 

It is no different than if you own a piece of property and I come on 
it and occupy it under adverse possession, I can defeat your title. I 
can take away everything you have because you do not assert your 
rights in time. 

Senator Barrer. It would not be fair, in your judgment, to require 
the oil and gas operator to serve notice on those persons w hose names 
and addresses are available in the county recorder’s office as to the 
interest in the mining claim? 

Mr. Jessen. There would be no objection to that. Frankly, 
Senator, as a matter of due process, despite the lack of any such 
requirement in this statute, the courts would say that if you knew 
that Senator Millikin owned that claim, and his name and address 
were properly recorded in the county recorder’s office, if we failed to 
give him personal notice, his rights would not be affected by any 
proceeding under this law, because the court would say he was en- 
titled to personal notice. 

Senator Miuurkin. I would tak a big difference with you there, 
but never mind that. 

Senator Barrerr. So would I, but I do think that we could im- 
prove this legislation by requiring personal service where names and 
addresses of persons claiming to have an interest in the mining claim 
are available. 

Mr. Jessen. I wouldn’t say ‘available,’ but are of record in the 
county recorder’s office. 

Senator Barrerr. That is right, are of record. 

Mr. Jessen. I think once he did have his name and address of 
record. 

Senator Barrett. Do you have anything more to say on the bill, 
Mr. Jessen? 

Mr. Jessen. No, except that the amendments suggested by Mr. 
Senior in his presentation yesterday, we feel are proper. And in 
particular, we feel that the proposed or suggested amendment to sec- 
tion 9, on page 19, by the addition of the words “‘insofar as adversely 
affected by such possible contrary construction” to be inserted i 
line 5 after the word ‘‘valid’”’, at least from the oil industry’s stand- 
point would make that first sentence of section 9—— 

Senator Barrerr. After the word ‘valid’? I had it after the 
word “shall” yesterday. 

Mr. Jessen. After the word “shall”. That is correct. 

Clarifies the first sentence of section 9, and we would appreciate 
your giving consideration to that amendment in particular. 

Senator Barrett. What amendment did you have on section 2? 
Was there any on that? 

Mr. Jessen. Section 2 (a), page 4, line 8, Mr. Senior pointed out, 
I believe, yesterday that the date February 10, 1954, was an error in 
draftsmanship and should have been December 11, 1953. 

Senator Mituikin. Do you have any amendments in addition to 
to those offered yesterday? 

Mr. Jessen. No, sir. 

Senator Mitiikin. You approve those that were suggested? 

Mr. Jessen. Yes. 

Insofar as the suggestion of Mr. Parker is concerned, I believe that 
I can speak on behalf of the Western Oil & Gas Association. I am 
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not speaking on behalf of Rocky Mountain with respect to his sug- 
gestion. 

We feel that it is improper for the oil and gas industry or the Mineral 
Leasing Act industry to ask for any preferential treatment with 
respect to making mining locations on properties which we may be 
developing. We think that would give us an economic edge that we 
are not entitled to, and hence on behalf of the Western Oil & Gas 
Association, we feel it necessary to say that we do not concur in that 
suggested addition to this bill at this time. 

Senator Barrerr. Does that conclude your testimony? 

Mr. Jessen. Yes, sir. 

Senator Barrerr. Mr. Robert 5S. Palmer wishes to ask you a 
question. 

Mr. Paumer. I might ask Mr. Jessen a question for the record: Is it 
the position of the oil industry that under present law an oil lessee 
has exclusive right to the use of the area covered by the oil and gas 
lease? I believe you stated that, and I just wondered if that was the 
position of the oil and gas industry. 

Mr. Jessen. That is the position that the Interior Department 
has taken, that the issuance of an oil and gas lease has the same 
effect as a withdrawal of that land for mineral entry. 

Mr. Pautmer. For the use of uranium? 

Mr. Jessen. That is right. In other words, it would preclude 
entry for any mining purposes. That is my understanding of the 
status of the law at the present time. 

Mr. Patmer. Would that include the leases in that section (g)? 

Mr. Jessen. No, it wouldn’t preclude the use of that land for other 
purposes under the Mineral Leasing Act, nor does it preclude the 
Government from issuing agricultural grazing leases on it; but it does, 
according to my understanding, withdraw that land and segregate 
that land so that such land is not open for entry under the mining 
laws. 

Mr. Parmer. The question is, for uranium. That is the question. 

Mr. Jessen. So far as uranium is concerned, at the present time, 
if my understanding is correct, you are not entitled to go on lands 
covered by an oil and gas lease and file a mining location, but you can 
obtain a lease from the AEC, because we do not have the exclusive 
right to that property. Our rights are subject to other usage under 
the Mineral Leasing Act or under other usages which the Interior 
Department may see fit to use that property under a leasing system. 
It would not be open for entry under the mining laws. 

Senator Barrerr. Does that satisfy you, Mr. Palmer? 

Mr. Patmer. Thank you. 

Senator Barrerr. We will be glad to hear from you, Senator 
MeNichols. 


STATEMENT OF STEVEN McNICHOLS, ATTORNEY AT LAW AND 
STATE SENATOR, DENVER, COLO., REPRESENTING URANIUM 
ORE PRODUCERS ASSOCIATION, GRAND JUNCTION, COLO. 


Mr. McNicuots. I have been representing the Uranium Ore Pro- 
ducers Association, which is an association composed of about 400 
members, both associate and active members, about 300 or 350 of 
which are engaged in mining of uraniv’ or own interests in uranium 
operations. 
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My address is 728 Simms Building, Denver, Colo. The associa- 
tion has its headquarters in Grand Junction, Colo. 

I would like to say at the outset that the association and its members 
appreciate the consideration which has been given to the uranium 
mining industry and the legislation we have been interested in which 
has come before the Congress. The association was most interested 
in the passage of Public Law 250 which was passed last year, and the 
passage of that legislation gave rise to some very serious difficulties— 
I should not say gave rise to it, but failed to solve a number of them, 
and a number of them have come to light since the passage of that law. 

When we were testifying here before, last year, we did advise the 
committee that those of us in the industry, both the oil and gas 
industry and in the mining industry, would make an effort to solve this 
multiple-use problem. I might say that the effort that has been made 
has certainly been a sincere one and a devoted one, not only on the 
part of the oil and gas people, but all the mining people in the various 
mining associations of the various States. 

I was most interested in Senator Millikin’s inquiries. Certainly 
they go to the heart of this problem. I think that the attitude of all 
those who worked on this was a generous attitude, and one that was 
directed at trying to be objective and to try to solve a very difficult 
problem. 

During our deliberations, I at no time observed anyone who was 
anything but objective in his work. 

I might say at the outset, there is no answer to Senator Millikin’s 
questions as I see them, except that we were trying to do this: We had 
these serious problems affecting both the oil and gas industry and the 
uranium industry. All of us more or less had our feet to the fire on 
this, and were trying to effect compromises that were in mutual 
respect to the other’s position and those whom he represented. 

It is very difficult, I know, and I think I can speak for Mr. Palmer 
and Mr. Senior and Mr. Waldeck, all those who worked on this and 
gave a lot of time to it, that we certainly are hesitant to give up any 
rights of the mining claimants in any respect, since we represent them. 
But we were faced with this problem: The uranium locations on the 
plateau area were all in jeopardy—I think every one of them. Section 
5 (b) (7), the modification of the Atomic Energy Act, was a vital 
thing to a very worthwhile industry, not only from an economic point 
of view but from a national security point of view. In order to effect 
decent compromises, we agreed to submit this legislation to the 
Congress for its determination. 

I can certainly see no objection to making these burdens that are 
placed upon the mining locator or on the oil and gas applicant or lessee, 
mutual in all respects, if we can. I think we all agreed here a year 
ago that all the records should be found in one place, whether they are 
all found in the Bureau of Land Management or in the local clerk and 
recorder’s office. The mining claimant and locator and the oil and 
gas lessee applicant should have that knowledge in some one place. 
I think it is highly desirable that it would be in the county clerk and 
recorder’s office, because, as the Senator says, the mining claimant 
often isn’t able to travel from the plateau clear in to Denver or clear in 
to Salt Lake City to look up the records. If he could find them in the 
county clerk and recorder’s office, he, too, then would be put on notice 
that the land was covered by an oil and gas lease, or vice versa. 
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I think that the Senator’s suggestion in that respect is a good one. 
I think we can work on that and try to work that out. 

I don’t want to be repetitious in this testimony or cumulative. Ido 
understand that there was some suggestion made that discovery pro- 
cedures be defined in this legislation, but I think Mr. Palmer was 
willing to have that done by a separate piece of legislation, which I 
think it should be, because I don’t think we could adequately do it in 
this piece of legislation. It is a very difficult problem, and I think no 
one is more familiar with it than Mr. Palmer, who has worked on this 
question of discovery for many years. I wouldn’t like to see it done 
in this bill. 

I suggest that if section 7 can’t be agreed upon at this time, I would 
ce rtainly hate to see the entire bill defeated because we couldn’t agree 
on section 7. We are willing to do anything we can do to make that 
a workable section and to try to accomplish what we set out to do, 
but if we don’t get the rest of this bill, I think we are going to find 
that the plateau is going to be an armed camp, because these various 
classes of locations that we are validating in sections 1, 2, and 3, are 
highly important to this entire industry and I think all of us have read 
in the local papers, as well as in the New York Times and other places, 
that there are people sitting on their properties out there with shotguns 
across their knees waiting for somebody to come in and try to upset 
their location. 

Many problems have arisen by virtue of Public Law 250, where a 
man would go in and try to straighten out his claim, his end lines or 
his side lines on his claim, and the question then arose as to whether or 
not he then filed a new claim and whether those small areas that were 
created by his relocation, as it were, belonged to his claim or somebody 
else’s claim. 

We have tried to work out in the first several sections of this bill a 
series of validations based upon as equitable a premise as we could in 
trying to protect the first locators on an equitable basis. I think 
that we need those provisions very badly. 

I can’t think of anything else that I could contribute here unless the 
Senator has some questions, or Senator Barrett. As I say, I don’t 
want to make a record here for the sake of the record. If there are 
any questions I can answer, I would be glad to try to answer them. 

Senator MILLIKIN. The Senator has been representing the uranium 
miners and has beer very active in the whole business out there from 
the beginning, so he is a highly competent man to discuss this question. 

Senator Barrerr. I was not here all the while that the Senator 
was testifying, but I would like to ask you again, if you have already 
testified to this, do you think if we required the recording of the oil 
and gas lease at the county seat, and if some language was put in 
there requiring personal service on those people who have an interest 
in the claim, that that would improve section 7 to the point where 
it would be satisfactory? 

Mr. Nicuous. I think it would be a definite improvement. I 
doubt that it will ever be satisfactory to everyone involved, because 
the man who loses anything by it is certainly not going to be happy. 
We were trying to do something here so we don’t interfere with any- 
one’s vested rights. Certainly the future provisions of the bill which 
withhold the Le ‘asing Act minerals from any location or mining patent 
are something that is very worth while and will take care of this situa- 
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tion in the future. It is the question of the retroactivity of the bill 
which involves consideration. 

We did give it a great amount of consideration. I think that 
would help it. 

Senator Barrerr. I think you have done a very good job, as far 
as I can see, of handling an extremely difficult situation. If 
there is any way under the sun that you can adequately dispose of 
those people who do not have a vested right, then I think you have 
done it here in a good way. Noboby wants to try to take away, by 
publication of a notice, a property interest which is vested in anyone. 

1 assume that this approach is the only possible way it could be 
done to handle the cases where the person does not have any rights; 
he has abandoned them or for some other reason has lost them 
anyway. That is what you are trying to do. 

Mr. MecNicuots. Yes. I would like to reiterate that the position 
of those representing the mining industry was a very tenuous one at 
best, because we didn’t want to go back to our people and say we 
had taken anything away from them, but here we had a hundred 
million dollar industry out there in the uranium field. Other mining 
isn’t so good in the area. It is a lifeblood of the area now. 

Senator Barretr. That is right. 

Mr. MecNicnots. We had to balance the equity of the new industry 
as against the old one. We certainly wanted to make the bill as fair 
as possible. Everyone approached it with that in mind. 

Senator Barrer. It is easy for a fellow like myself, I will say, to 
criticize the work other people have done, but I think you gentlemen 
have done a very admirable job and have handled’ an ‘extremely 
difficult matter in the best way it could be done. I will put it that way. 

Mr. McNicuots. Senator, if there is nothing more, I want to 
thank you for the committee’s help and for your consideration. We 
certainly appreciate it. 

Senator Barrerr. We will hear next Elmer Bennett, Lewis Hoff- 
man, and Jim Parriott. All three of you fellows get over here on 
one side of the table, and you can all talk at the same time. Tell us 
what you know about this legislation. Take it in any order you 
prefer. 


STATEMENTS OF ELMER BENNETT, LEGISLATIVE COUNSEL, LEWIS 
E. HOFFMAN, CHIEF, DIVISION OF MINERALS, BUREAU OF LAND 
MANAGEMENT, AND JAMES PARRIOTT, ASSOCIATE SOLICITOR, 
DEPARTMENT OF THE INTERIOR 


Mr. Bennett. I think the ground has been adequately covered by 
witnesses who no doubt are much better qualified than we are. How- 
ever, there are certain points that have come up in connection with 
certain proposed amendments which have been offered to the com- 
mittee with respect to which I think it would be wise at least to 
indicate the trend of thinking in the Department. 

To begin with, the amendments offered by Mr. Senior are acceptable 
to the Department. We would like to make a comment concerning 
the proposal to change section 9. 

The specific amendment I have in mind is the one which Mr. Senior 
pointed out, suggested by the Atomic Energy Commission field staff 
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at Grand Junction. We feel that the Department of the Interior 
certainly should defer to the Atomic Energy Commission in deter- 
mining what protection, by way of reservations, should be included 
in this legislation. However, we would like to point out one aspect 
of this amendment so that you will see why we believe that you should 
wait for the recommendations of the Commission itself before accepting 
the amendment. 

As section 9 is now drafted, a security finding, a finding of security 
need by the Commission is required before the reservation of the right 
of entry to prospect or mine or remove minerals would come into effect. 
That reservation is one which, so far as the prospecting is concerned, 
would not require any payment of compensation under the language 
of section 9 as it is at the present time. The amendment that Mr. 
Senior offered to vou would leave section 9 in the position of an unlim- 
ited reservation of the right to enter a mining claim at any time for 
the purpose of exploring the area for fissionable material. 

So far as fee lands are concerned, the Commission would be in the 
position of having to pay for any such right of exploration, but as far 
as mining claims are concerned it would appear that it would be a 
right of entry for purposes of exploration without any obligation to 
pay compensation, assuming that this amendment were accepted. It 
may be that that is in the public interest, but we would prefer to have 
the committee see what the views of the Atomic Energy Commission 
itself actually are on that subject. 

The second amendment that we should direct our attention to, I 
believe, is the one proposed by Mr. Parker. We concur in the views 
that have been expressed to the effect that the protection of an oil 
operator with respect to his own independent contractors or employees 
is a matter which should be handled by contract. This has been dis- 
cussed in the Department, and that is the view of the Department. 

There is an extensive body of employment regulations law, let’s call 
it, dealing with the obligations of employees and independent. contrac- 
tors. That can be handled in the form of written contracts, it can be 
handled in the form of verbal understandings. We feel that the estab- 
lishment of a special preference right under the mining laws is not good 
volley. 

The third point that we would like to direct your attention to is 
the suggestion by Mr. Isenbergh of the Atomic Energy Commission 
that the suggested language of the revision bill concerning the Atomic 
Energy Act of 1946 be used in lieu of section 9 of this bill. It is our 
feeling that that would present certain problems which the committee 
should take into careful consideration. 

To begin with, the effect of that language, as proposed in the revision 
bill, would be to repeal the reservation section of the Atomic Energy 
Act as of the date of the enactment of that revision bill. It would 
leave entirely open to conjecture the status of the multitude of claims 
that have been filed since 1946 and up to the date of enactment of 
the revision bill. That problem of handling the reservation, so far 
as retroactive effect is concerned, is dealt with in the proposed language 
of section 9 of this bill. 

We are not particularly wedded to any form of language, but we 
do feel that the substance of whatever is done by the committee 
should include a determination with respect to the retroactive aspects 
of this reservation problem. 
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It is true that at one period in recent years, at least one Solicitor’s 
opinion and one memorandum opinion by the former Chief Counsel 
to the Bureau of Land Management were to the effect that the reser- 
vation in section 5 (b) (7) of the Atomic Energy Act precluded the 
location of a valid mining claim on the basis of a discovery of fission- 
able source material. As someone pointed out yesterday, I believe 
it is still true that the form for applying for patents spec ‘ifically asks 
a mineral patent applicant to state whether he has found any fission- 
able source minerals and whether he is relying on that discovery as 
establishing the validity of his claim. 

All these indications are sufficient, in our opinion, to warrant this 
committee’s very careful consideration of the urgency of determining 
once and for all the effect of section 5 (b) (7). 

I believe that is all we care to say 

Senator Miiurkin. If you have a proposed amendment, you will 
work with the staff? 

Mr. Bennett. Yes; we will work with the staff of the committee. 
I think so far as we are concerned, we are very much interested in 
deferring to the Atomic Energy Commission’s recommendations on 
the form of language which should be followed so far as the reservation 
in 5 (b) (7) is concerned, and we will be very glad to cooperate with 
the committee and the committee staff in any way possible to resolve 
this problem when we get everybody’s views in. 

Senator Miuurk1n. And be very careful that there is no conflict 
between the bill proposed by the Joint Atomic Energy Committee 
and what we are doing here. 

Mr. Benner. I think probably that would be a problem of coordi- 
nation between this committee and the Joint Atomic Energy Com- 
mittee. 

Senator Miiurkin. That is what I am talking about. We have to 
be very careful that we have a coordinated bill, or we might defeat 
both. 

Mr. Bennerr. That is correct, sir. 

Senator Barrerr. Do you bave questions, Senator? 

Senator MILuiKin. No. 

Senator Barrerr. Mr. Parriott, do you or Mr. Hoffman want to 
add anything here? 

Mr. Parriorr. I think Mr. Bennett has adequately covered every- 
thing for the Bureau of Land Management. 

Senator Barrett. Oil and gas—let’s hear from you, Mr. Hoffman. 

Mr. Horrman. I want to add my voice in congratulating industry 
on their constructive position. It is a case of give and take for 
everyone’s benefit, including of course, that of the Federal Govern- 
ment and of the public lands states. I hope that spirit continues to 
prevail. 

Senator Barrett. Tell me, what do you think about this sugges- 
tion of having oil and gas leases recorded in the county clerk’s office? 

Mr. Horrman. I am a little doubtful of our right, as the Federal 
Government, to compel recording in what is governed by State laws. 
I am not definite on that. Iam not final. 1 haven’t given it study. 
But whether by Federal law you could compel an individual or a 
corporation to use the State agencies for the purpose of records when 
it has been established that public lands are under the jurisdiction 
of an executive department, | am very much in doubt about it. I 








112 MULTIPLE MINERAL USE OF PUBLIC LANDS 


couldn’t say anything definite, whether we would have that authority 
or not. Certainly the fact is that mining locations are so recorded, 
and legally. Even though the Government may elect to take just 
the naked title, yet the fact that you permit mining locations to be 
so recorded would indicate you have that authority. I am not 
prepared to say without further study. 

A lease in some instances is in estate in real property, but in other 
instances is merely a license, like wildeatting licenses. Whether you 
compel a lessee to so record is a matter I am not prepared to discuss 
with any degree of finality. 

I may say, Senator Millikin, it has been my experience that yo . 
tically every major company which takes assignments of oil and ga 
leases, even lessees themselves, take advantage of that for their own 
protec tion and do so record it. 

Senator MiLuikin. A State might set up restrictions as to the kind 
of stuff it will take for recording. As far as I know, we have no prob- 
lem on that. I do not think there is the slightest doubt that the 
Federal Government can set its own conditions for dispesing of its 
own lands, and has done so when it requires, as you said a moment ago, 
the recordation in the proper local office. 

If a State passed some kind of law that forbade its officials to take 
that kind of recording, that would be very interesting. We would 
have a real problem there. 

Mr. Horrman. I am hoping that since this was in the main a 
give-and-take proposition between two major industries—certainly 
uranium is a major industry today, and in oil and gas the need for 
new sources of supply is ever present with us—and since industry 
has come in with that bill, that this committee and the Congress, 
both Houses of Congress, will realize that it is a compromise bill in 
order to reach the objective of enabling multiple exploration of very 
much needed natural resources. 

Senator Barrerr. There was some question raised here in these 
hearings about these withdrawals. How many withdrawals do you 
have down there in Interior where you have taken a lot of this valuable 
uranium lease property and locked it up? 

Mr. Horrman. We haven’t taken many uranium properties. As 
you know, our policy 

Senator Barre?rt. I did not mean uranium property. I mean other 
withdrawals where there are uranium deposits on those lands within 
the withdrawal. 

Mr. Horrmawn (continuing). Our policy, Senator, is to restore all 
withdrawals rather than to make additional ones. We scrutinize 
very carefully every request by other executive departments now 
when they request use of lands. 

Senator Miiturkix. Are you making a study of existing with- 
drawals? 

Mr. Horrman. Yes, to restore as much as we can. 

Senator Miturkin. Does someone have the definite obligation to 
study that? 

Mr. Horrman. Yes. Right now he is in Alaska. We have ap- 
pointed one man just for that purpose, and that purpose only. 

Senator Mruuik1n. It is very heartening to hear that. 

Mr. HorrMan. Senator, you have been here and are familiar with 
the fact that withdrawal of lands was looked upon with favor at one 
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time. We are endeavorirg now, where it is necessary for the War 
Department to have an airfield or a bombing range and the like, to 
scrutinize that necessity and try to limit it to as little of the land as 
possible, to actually what is needed, rather than the policy which had 
been followed before of taking large areas of land and cutting off its 
use from the public, from minirg and other purposes. 

So I say to you, Mr. Chairman, we are not endeavoring to retard 
exploration. Our aim is to encourage exploration. 

I might mention that Congressman Engle introduced a bill, H. R. 
3915, which has passed the House of Representatives, to permit 
mining locations on power sites. 

Senator Barrerr. | have asked you men to report on an amend- 
ment that would take care of that down there. 

Mr. Horrman. That was taken up Saturday. As a policy. not a 
specific instance but as a policy, I for one will urge the Department to 
open up just as much public lands as possible to give those who wish 
to use it, to use or dispose of our lands and natural resources, as we 
possibly can. 

Senator MiLuikin. That is very encouraging. 

Senator Barretr. Does that conclude your statement, Mr. Hoff- 
man? 

We thank you, Mr. Hoffman, Mr. Bennett, and Mr. Parriott, for 
your contribution to this hearing. 

Is there anyone else who wishes to be heard? 

Mr. Lane, did you want to say anything about this bill? 


STATEMENT OF CHARLES E. LANE, ATTORNEY AT LAW, 
CHEYENNE, WYO. 


Mr. Lane. My name is Charles E. Lane, of Cheyenne, Wyo. I 
am a country lawyer. I have learned law through association and 
capillary attraction, mining law. 

Senator Miiirkin. How about the force of osmosis? 

Mr. Lane. I agree with Senator Millikin that we should not handi- 
cap these grubstakers, most of whom in our State don’t even have a 
donkey any more. They are veterans of either World War I or II. 
They go out and they spend a good deal of time and undergo hardship 
climbing our western mountains. If they locate uranium or other 
metals, I don’t think they should be required to spend a lot of money 
and attorney’s fees, and so forth, in trying to make a little out of their 
prospecting ventures. 

It could be that our mining law now might be referred to the Ameri- 
can Law Institute to make a restatement of the common mining law 
of America. But I do not think we should do as A. C. Campbell of 
our State said. He said he spent his lifetime in the Interior Depart- 
ment in Washington learning irrigation law, and some darned Congress 
came along and | repealed all of it in a week. 

We have built up a very fine body of mining law under which we 
know a little bit about filing on land. Of course, our mining law is 
very simple. It came from the 49’ers in California who had walked 
out there. They simply found some gold, they put up their mark on 
a tree or a rock, and then they ran to a county clerk’s office and filed 
that notice. 
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Under our law, I think Senator Millikin will agree, that first filer 
had a tremendous interest. He had a very fine title to the land, even 
against claim jumpers. We don’t bave many in Wyoming. 

I am interested with Paul Boden in a mesa, and we are having no 
trouble with the oilmen whatsoever. They drilled on this mesa, 
and they came to granite and they immediately gave up all their 
leases. We are having no conflict there at all. We found them to 
be very fair, and they have caused us no trouble. 

Discovery in uranium, as Mr. Palmer said, is a new field. About 
10 days ago I was out on our mesa, and we had a big Geiger counter, 
and every place we went it went wild. We thought we were Mr. 
Steens. Weread in the newspaper the next day that they had deto- 
nated an “H’’ bomb in the middle Pacific and it had affected our 
scintillometer. So we cannot swear absolutely at all times as to our 
hot spots or anomalies. On that particular day we thought every 
place we tested had pitch blende. 

A number of the mesas we have out there have hot spots which 
will either produce carnotite and perhaps pitch blende, or some 
similar metal. 

As to describing these claims, Senator Millikin is one of the great 
mining attorneys of the West, and he knows that you have to de- 
scribe them so we can locate them, but these Nestors do not have 
the money to hire an expert surveyor and go out and survey a town- 
ship in order to file on a few lode claims here and there. I think we 
should not make any more hardships for them. 

In the old mining law as it has grown up, if they can describe it so 
it can be located fairly well, our courts—and I mean our State courts— 
have jurisdiction of these matters. It isn’t a Federal matter at the 
early stages of filing. We have very sensible men on our supreme 
court and other courts, and I think they are amply able to decide any 
question coming up, and that the body of common law that they have 
built up in Colorado, Utah, Wyoming, and other States is very good. 
We want to continue out local mining district law and customs. 

As | have suggested here before, maybe Mr. Steen and some of the 
ones who are in the millions or billions might be able to make some 
appropriation to the American Law Institute and sometime they would 
restate our western common law mining law. 

I didn’t intend to testify at this meeting. 1am here attending the 
American Law Institute, which is meeting here in Washington. I 
might ask that I be permitted to file an additional short statement. 

Senator Barrerr. That will be quite satisfactory. Thank you 
very much, Mr. Lane. 

Senator Barrerr. Mr. Patton wants a minute to add another 
contribution here to the record. 


STATEMENT OF R. T. PATTON, ATTORNEY AT LAW, REPRESENTING 
WESTERN OIL & GAS ASSOCIATION, LOS ANGELES, CALIF, 


Mr. Pavron. Thank you, Senator. I am not sure it will be a con- 
tribution. But 1 have been sitting on the sidelines very much inter- 
ested in the points Senator Millikin has been making, 

To supplement just briefly what Mr. Jessen mentioned in connection 
with the change of policy, I would like to just lay this idea on the 
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table so we don’t lose sight of it in our considerations of what, if 
anything, we still have to do to section 7. 

With the passage of Public Law 250 and the assurances that we 
gave the two committees of Congress at that time that we would 
carry on with the mining people in an effort to solve this overall 
problem, presumably that represents the adoption of a new policy 
by Congress in the direction of multiple mineral development. From 
the mining industry’s standpoint, it will get rid of the roadblock that 
has existed because of the oil and gas leases, applications for them, 
and so on. 

From the standpoint of the oil industrv and other industries inter- 
ested in the development of Leasing Act minerals, it will serve to 
unfreeze the Leasing Act minerals so that they, too, can be developed 
on lands that are subject to mining claims, either the future ones or 
in the given cases, the proper cases, the past ones. 

I think we should bear in mind in considering section 7 that that is 
all that will be done. ‘That is, all that section 7 now would do, even 
in its present form, would be to release the Leasing Act minerals which 
presumably the average mining locator is not intensely interested in. 

I would like to give a current example of that. Everybody recog- 
nizes the importance of the uranium industry. I think in considering 
section 7 and the publication of notice, we should remember that 
uranium is current. The last gentleman just spoke of men who are 
out in the hills right now prospecting. Section 7 is aimed primarily 
at what we call dormant mining claims or mining claims which we 
cannot trace and in many cases they cannot be traced. 

In considering the plight of the man who has to read the notice in 
the newspaper, as Senator Millikin has very properly mentioned, let 
us remember we are talking about an absentee owner who probably 
wouldn’t come in and spend a nickel on that land for its development 
himself. I think that some thought should be given to balancing the 
importance of preserving a right that that party probably wouldn’t 
exercise, against the importance of the new policy of releasing oil and 
gas and the other Le asing Act minerals from this dead hand of a 
dormant mining claim. 

Our colleagues on the other side, on the mining industry side, know 
perfectly well what our position and feelings are on that, and I think 
their willingness to go along with us and the friendly way they have 
worked with us indie: ates, to me at least, that they are not holding out 
for the preservation of dormant and unexercised rights that were ini- 
tiated years ago, but are not being currently exercised or pressed. 

I just wante -d to make those few points as a background in consider- 
ing what, if anything, we have to do to section 7. 

[ would like also to emphasize again that provision has been made 
in section 7 for an examination of the land and for personal or regis- 
tered mail service of notice, a copy of the notice, to everyone found in 
possession of the land whose name and address can be ascertained. 
It. is rather difficult to go much further, because you will remember 
that under the mining laws the locator does not have to give his 
address. All he has to give is his name. Maybe in the later years 
there have been some developments in connection with a particular 
mining claim where the addresses are indicated. 

Senator Minurkin. Let me ask a question. Our mining law does 
not require that you give your address on the mining location, does it? 
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Mr. Parron. No. That is one of the problems. If it had said 
“name and address’’ in the 1872 law, that undoubtedly would have 
been construed as carrying on down, and you would have a much 
simpler problem today. 

Senator Miturkin. Many explorers for mines do not really have 
an address. They are moving around all over the West. 

Mr. Parron. That I can appreciate. 

Senator Minturkin. They are here one winter, someplace else 
another winter. It is awfully hard to keep track of them. I recog- 
nize all of that. 

Mr. Parron. Fundamentally, what I have tried to say could be 
boiled down into this: In considering section 7, we are balancing the 
loss by a disinterested, uninterested absentee owner of merely the 
right to take the oil and gas as against the public policy, of whatever 
value the Congress may consider that to be, the public policy of 
getting the oil and gas and the other Leasing Act minerals from this 
roadblock. It is that kind of balance, as I see it. 

Thank you very much. 

Senator Barretr. Thank you. Any other questions, Senator? 

Senator MiLurkin. No. 

Senator Barrrerr. Does anyone else wish to be heard? If not, we 
will close the hearings with the exception of the report from the 
Atomic Energy Commission itself, which, upon receipt will be made 
a part of the record and then we will go to work on the bill. 

(Norr.—The report on the bill from the Atomic Energy Commission 
was subsequently received and appears on p. 9.) 

Thank you very much, gentlemen. 

(Whereupon, at 12:20 p. m., Tuesday, May 18, 1954, the hearing 
was closed.) 
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APPENDIX A 


Srarr Norr.—At the request of the Honorable Edwin C. Johnson, 
United States Senator from Colorado, a coauthor of S. 3344, there 
is set forth below the text of a legal brief on the problem presented by 
the location of uranium mining claims under the mining laws on lands 
under prior oil and gas lease. This brief was submitted to the com- 
mittee by William G. Waldeck, of Montrose, Colo., an attorney rep- 
resenting a number of uranium miners, in the hearings held in April 
1953, by the committee on S. 1397, 83d Congress, the measure that 
became Public Law No. 250, 83d Congress, to which reference is made 
in the bill S. 3344, 83d Congress, 2d session. 


URANIUM MINING CLAIMS STAKED ON PrRIoR FEDERAL OIL AND Gas LEASEHOLDS 


Uranium ore production on the Colorado Plateau has been a tenuous occupation 
fraught with uncertainty for the independent miner. With the awesome discovery 
during World War II of the means of releasing atomic energy, a small and relatively 
insignificant mining business has been catapulted almost overnight into a vital 
part of the gigantic atomic-energy program. 

The Colorado Plateau is the chief source of uranium mined within the United 
States. It is the second largest producing area in the world. The 65,000-acre 
mesa and rimrock country that comprises the Plateau extends into four States— 
Colorado, Utah, New Mexico, and Arizona. Over 5,000 people are employed 
within this area in the production of uranium.! 

Because of the nature of the ore deposits, which are found in small, scattered 
aggregations, instead of in large and continuous concentrations as in other mining 
industries, uranium is produced by a large number of small, independent miners. 

Owing to the fact that the atomic-energy program is inextricably interwoven 
with national security, Government control must necessarily be present to a large 
degree. Partly as a consequence of this, the rights of the independent uranium 
miners have been uncertain and overhung with doubt. 

One of the most serious problems is the controversy which has arisen concerning 
the validity of uranium claims staked on prior Federal oil and gas leaseholds. 
The successful resolution of this controversy is of great importance to the future 
development of uranium deposits by private individuals and companies. 

Uranium-bearing carnotite ore occurs in areas of sedimentary deposit such as 
the Colorado Plateau. Such areas are often also potentially productive of oil 
and gas. For this reason, large portions of these lands have been subjected for 
many years to extensive oil and gas leasing. It is estimated by officials of the 
Bureau of Land Management that 75 percent of the uranium lands on the Colorado 
Plateau are under Federal oil and gas leases. 

The vast majority of such leases are in areas where oil and gas production has 
not been developed. The leases are granted as noncompetitive leases under a 
provision of law which applies to lands not within any known geological structure 
of a producing oil or gas field.? 

Subsequent to the authorization of such oil and gas leases, numerous discoveries 
of uranium ore in commercial quantities have been made on lands covered by the 
leases; hundreds of mining locations have been staked in good faith and in accord- 
ance with State and Federal mining law; and hundreds of thousands of dollars 
have been expended for the exploration and development of the mines. 





1 Mesa Miracle in Colorado, Utah, New Mexico, and Arizona, published by United States Vanadium 
Co., a division of Union Carbide & Carbon Corp. Copyright 1952, p. 7 
230 U. 8. C. A. 226. 
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No objection has been, nor is now, raised by the holders of the oil and gas 
leases to the claims and operations of the uranium miners. Although carnotite 
uranium ore and oil and gas probably exist in the same area, still the deposits of 
each are lying, undcubtedly, at widely separated stratigraphic levels. There 
accordingly seems to be no reason why the same land area cannot be operated and 
utilized simultaneously for the production of oil and gas, as well as for uranium 
For this reason the oil and gas lessees have not opposed the exploration of their 
leasehclds by the uranium miners, nor heve they contested the validity of the 
claims staked by the miners. The primary interest of such leaseholders remains 
that their rights under the respective oil and gas leases be not abridged or im- 
paired. 

MULTIPLE SIMULTANEOUS UTILIZATION 


The problem of multiple simultaneous utilization of land and mineral resources 
of the country is one which bas historically received detailed and close legislative 
and judicial attention. In our early history as a naticn of tremendous land re- 
sources and small population the problem was essentially that of determining 
which of the utilizetions of particular land was best fer our economic welfare. 
With much morc land on hand than there were people to develop it, governing 
bodies tacitly assumed that one parcel of Jand should be used by one person for a 
specific purpose and that any such use would be exclusive. It was also considered 
that the mining of minerals from the earth was generally more important than 
agricultural development. 

By a very early act of Congress, lands which were known to be mineral lands 
were exciuded from homestead entry and could only be acquired under the mining 
laws.’ As population continued to increase and as more and more of the public 
domain became appropriated, the problem of simultaneus utilization became 
more apparent, and a policy, recognized by courts, as well as by legislatures, of 
encouraging simultaneous utilization began to develop. The concept that one 
use of land must needs be exclusive of ail others began to be discarded. 

An example of this policy can be seen in the act of 1950 whereby Congress 
authorized the Secretary of Interior to lease for oil and gas lands under rights-of- 
way of railroads acquired under any law of the United States. Another example 
is found in the Stock Raising Homestead Act in which coal and mineral rights 
are reserved by the Government and remain subject to disposal under the Mineral 
Leasing Act or the general mining laws depending upon the type of mineral.§ 

A final specific example of this policy can be seen from the inclusion by Congress 
of a provision in the Potash Leasing Act providing that the granting of a potash 
lease on ground where minerals subject to disposition under the general mining 
laws are found to exist shall not prevent such minerals from being obtained under 
such general mining laws.® 

This policy of multiple nonconflicting utilization of natural resources has also 
had en influence on administrative determination. Among the leasing and 
opereting regulations governing Federal and Indian lands appears a regulation 
entitled _ Multiple Development or Other Disposition of Land” which provides: 

The granting of a permit or lease for the prospecting, development, or produc- 
tion of deposits of any one mineral will not preclude the issuance of other permits 
or leeses for the same land for deposits of other minerals with suitable stipula- 
tions for simultaneous operation, nor the allowance of applicable entries, locations, 
or selections of the leased lands with a reservation of the mineral deposits to 
the United States.’ 

The courts, from very early times, have often attempted to construe legislation 
in such manner as to encourage rither than Fb .mper nonconflicting utilization 
of public land resources. In O’Keiffe v. Cunningham,’ the court decided that 
one party might locate the same ground for fluming purposes and another party, 
at the same or a different time, might locate for mining purposes. It was specifi- 
cally stated that the two locations, being for different purposes, would not conflict. 

The early Celifornia case of Clark v. Duval® established in 1860 that miners 
have the right to go upon ee. lands held by others under the Possessory Act 
for agriculture purposes and that the miners could use the land and water so 
far as reasonably necessary for the business of mining, so long as they main- 
tained a just re gard to the rights of the agriculturist. 


§#U.8.C. A. 201, Colorado Coal & Tron Co. v. U. S. ((Colo. 1887) 8. Ct. 131, 123 U. S. 307, 31 L. 182) 
446 Stat. 373, 30 U.S. C. A. 301-306. 

§U. S.C. A. 299, 

*U.S. C. A, 284, 


43 Code of Federal Regulations sec. 1917. 
8 O' Keiffe v. Cunningham (9 Cal 589) 
* Clark v. Duval (15 Cal. 85 
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Even where simultaneous use would result in a degree of conflict between the 
2 users, providing the 2 uses were not mutually exclusive, ways have been found 
to allow such simultaneous operation. In the case of McMullin v. Magnuson,!? 
the Colorado Supreme Court said, in construing the Stock Raising Homestead 
Act of 1916: 

“It is evident the statute contemplates that a person qualified to locate mineral 
deposits may at all times enter the homestead to prospect for mineral therein, 
and, as a necessary incident to this right, locate under the appropriate act such 
mineral as he may discover, subject only to his liability to the homestead entryman 
or patentee for damages to crops and the prohibition against injury to perma- 
nent improvements. Further, the clear purpose of the statute is not to restrict 
prospecting and mining operations on lands entered or patented under the Stoek 
Raising Act, but to assure compensatory protection to the homesteader.”’ 

Thus where the United States has parted with title to surface rights but re- 
served mineral rights, subject to disposition under the mining laws, the courts 
have construed the Government’s purpose as one of encouragement toward 
mining development, consistent with protecting the rights of the surface rights 
owner. 


BASIS OF PRESENT CONTROVERSY 


The decisions of the General Land Office which lie at the bottom of the present 
controversy, however, do not seem to follow this long continued and often re- 
affirmed policy. The first of these decisions was the case of Joseph E. MeClory, 
et al.,"! which was decided August 22, 1924. In this case it appears that a Federal 
oil and gas prospecting permit was issued in 1920 to one C. L. Sackett. There- 
after, in the year 1921, Joseph E. MecClory, who was drilling a test well on the 
premises for Sackett, struck a placer deposit of gold. MeClory thereupon staked 
a placer claim on the ground and in 1923 filed a mineral application for patent 
In this application he specifically requested and consented: 

“* * * to accept title to said mining claim with the reservation and subject to 
the right of any permittee under any permit which has been or may be granted 
where the right of such permittee was initiated prior to the location of said placer 
mining claim, and also subject to the right of any lessee having a prior right under 
any lease of the land which has been or may be granted, to use so much of the 
surface of the land as is or may be necessary in prospecting for, mining, and re- 
moving oil and gas contents and deposits therefrom without compensation for 
such use and in accordance with section 29 of the Leasing Act of February 25, 
1920.” 12 

The office of the Secretary of the Interior, in analyzing the nature of the problem 
presented by such application said: 

“Tt is necessary to inquire whether or not the granting of an oil and gas permit 
upon certain lands and the deposits named in the act is such a mode of disposition 
thereof, as to preclude or suspend, while the permit is in force, the appropriation 
of the land in the permit area for metalliferous minerals under the United States 
mining laws. Sec. 13 of the Leasing Act under conditions specified therein, gives 
the exclusive right, for a period of 2 years, to prospect for oil or gas upon lands 
containing the deposits named in the Act. * * * The permit issued under this 
section stipulates that it is granted for no other purposes than to prospect for oil 
or gas. The oil and gas permittee has no general or exclusive right to the use of 
surface for any purpose, but only the right to the use of so much of the surface 
as will enable the permittee to carry on without hindrance his oil and gas prospect- 
ing operations in accordance with the terms of the permit. The leasing act and 
the permit issued thereunder provide for the joint and contemporaneous use of the 
land of claimants of the stockraising homestead law of December 29, 1916, and the 
complementary provisions of the act of July 17, 1914 (38 Stat., 509), and those in 
the leasing acts—provide under the conditions and reservations therein specified 
for the disposal of the title to agricultural entrymen. The grounds for rejecting 
an entry under the mineral lands laws can not therefore be based upon any ex- 
clusive right of the oil and gas permittee to the possession of the surface. * * *” #8 

The Secretary continues by pointing out that the granting of a permit for oil 
and gas creates an inchoate right under certain conditions to obtain a lease for 
the production of oil and gas, and draws the following conclusion: 








10 McMullin v. Magnuson, 102 Colo. 230, 78 P. 2d, 964, 
i! Joseph E. McClory et al. (50 L. D. 623.) 

2 Ibid., p. 624. 

13 [bid., p. 625. 
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“It follows, therefore, that no other person should be permitted, nor are they 
entitled, to initiate under other laws rights which would by the provisions of such 
laws mature into a title without a reservation of the oil and gas deposits. ‘The 
patent of a placer-mining claim carries with it the title to the surface included 
within the lines of the mining location, as well as to the lands beneath the surface’ 
(Deffeback v. Hawke (115 U.S. 394, 406)). Based upon the provisions of section 
2333 of the Revised Statutes, there is a well-recognized exception to this rule in 
the doctrines relating to known conflicting lode claims existing at the date of the 
application for patent. * * * The Department, however, is not aware of any 
other exception.’ 

Thus the Department of Interior held that should a patent be granted for the 
mining claim it would necessarily extinguish the permittee’s rights. 

As a result, the decision asserted that the Department was powerless to issue a 
patent containing a reservation protecting the outstanding interest. The opinion 
stated that since there was no provision in the law for such procedure and since 
the office was a statutory agent of the Government, it could not act in the matter 
in the absence of specific legislative authority. 

The decision concluded: 

“Tnasmuch as a mineral patent, without an oil and gas reservation, would carry 
the title to the oil and gas contained in the land so conveyed and would thus 
defeat the permittee’s inchoate rights to such oil and gas, and as there is no war- 
rant of law for the insertion of such a reservation in the mineral patent, the com- 
missioner’s decision must be, and is hereby, affirmed. While the effect of this 
decision seems to bar the exploration and purchase under the mineral land laws of 
metalliferous minerals contained in lands covered by a subsisting permit in good 
standing, yet the Department is without power in the absence of appropriate 
legislation to hold otherwise.’’ © 

It is readily seen from the last sentence that the Secretary’s Office realized the 
gravity and far-reaching consequences that might result from the decision. It is 
also significant that the Department itself apparently did not believe that such 
a decision was conducive to sound public policv. Finally, it is important to notice 
that the opinion indicated that legislative clarification was the means of resolving 
the problem. 

In the ease of Filtrol v. Brittan and Echart," however, it appears that the 
Department of the Interior had become even more persuaded of its position. In 
even stronger language it denied the validity of a mining claim staked on an exist- 
ing oil and gas leasehold. 

The case is particularly interesting because it not only involves a conflict 
between a mining claim and oil permit but also a conflict between a mining claim 
and a stockraising homestead entry. In this case the locator of mining claims, 
which had been staked on ground covered by a previous oil and gas permit, con- 
tested the granting of a time extension on the oil and gas permit. 

The Office of the Secretary of Interior handed down a decision denying that a 
miner had the legal standing to maintain the contest. The Assistant Secretary 
of Interior stated: 

“In Manuel v. Wulff (152 U.S. 505), the Supreme Court of the United States 
said (p. 510): 

““*And by section 2322 (Rev. Stat.) it is provided that when such qualified 
persons have made discovery of mineral lands and complied with the law, they 
shall have the exclusive right to possession and enjoyment of the same. It has, 
therefore, been repeatedly held that mining claims are property in the fullest 
sense of the word, and may be sold, transferred, mortgaged, and inherited without 
infringing the title of the United States, and that when a location is perfected it 
has the effect of a grant by the United States of the right of present and exclusive 
possession (Forbes v. Gracey, 94 U. 8. 762; Belk v. Meagher, 104 U. 8. 279; Gwillim 
v. Donnetlan, 115 U. S. 45; Noyes v. Mantle, 127 U.S. 348).’ 

“It is clear from consideration of the statutes and decisions in which they 
have been construed that a mining claim cannot be located on land embraced in 
an oil and gas prospecting permit. In this connection see also Joseph E. McClory 
et al. (50 L. D. 623) and the opinion of this Department dated October 9, 1924 
(50 L. D. 650). 

“The Department has ruled (48 L. D. 98, 99) that * * * qualified persons 
who filed proper applications for oil or gas prospecting permits under the act of 
February 25, 1920, cannot and should not be deprived of their rights, if because of 
delay in action upon the applications so filed, there intervenes a designation by 





4 Thid., p. 626, 
SThid, p. 626 
¢ Filtrol vy. Brittan and Echart, 51 L. D. 649, 
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this Department of the lands as being within the geological structure of a pro- 
ducingoil or gas field occasioned by a discovery of oil or gas subsequent to the filing 
of the application in the local land office. 

“Under the rulings of the Department the filing of an allowable oil and gas 
prospecting permit application has a segregative effect and the applicant has 
priority of right over any adverse interest thereafter sought to be initiated. When 
a permit is issued upon such application, the permittee’s rights date back to the 
filing of his application. Hence, the alleged mining locations within the area for 
which Brittan had applied for a permit and for which he was later granted a permit 
were without legal effect, and being so from the beginning they have not since 
become valid as against a surface entry.’’!? 

In the case it further appears that part of the mining claims had been staked on 
ground entered under the Stock Raising Homestead Act. In considering the 
effect of these claims the land office declared: 

“There remains to be considered the protest of the Filtrol Co. against Echart’s 
homestead entry to the extent of conflict with mining locations outside of the 
permit area. It has hereinbefore been stated that when mining locations were 
made on the W4NE4NW and NW4NW, sec. 34, said tracts were embraced 
in the stockraising homestead entry of Jean P. Giraud. Consequently, the loca- 
tions were made for the mineral deposits as distinguished from the land and 
minerals. In section 9 of the Stock Raising Homestead Act of December 29, 1916, 
supra, it is provided. * * * 

‘That all patents issued for the coal or other mineral deposits herein reserved 
shall contain appropriate notions declaring them to be subject to the provisions 
of this act with reference to the disposition, occupancy, and use of the land as 
permitted to any entryman under this act. 

“It is clear that the title of a mineral claimant evidenced by such a patent would 
not automatically be enlarged to include land and minerals if the cause of the 
restricted title were an unperfected entry which shculd be canceled. And the 
Department does not hold the opinion that the rights of a mineral claimant who 
has located a mining claim for mineral deposits in land covered by a stockraising 
homestead entry are automatically enlarged to include the land upon cancellation 
of the entry. This does not involve the denial of any rights to the mineral 
claimant, because if he should amend his location prior to the assertion of any 
new right under the Stock Raising Act, he would be in a position to obtain patent 
for the iand, including the minerals.’’ 8 

The Secretary of the Interior, therefore, reaffirmed his decision that a mining claim 
could not be located on ground covered by an oil and gas permit for the reason 
that the Department held that the mining claim entitled the owner to ‘‘exclusive 
possession.”” The mining entry on the oil and gas lease areas was treated as 
necessarily being ‘‘for land and mineral.’”’ Thus the claim would be bound to 
exclude the rights of the leaseholder to any use of the land. 

In the case of a mining location on the homestead, however, the Department 
treated such entry as being only ‘‘for the mineral deposits.’’ The reason for the 
distinction apparently goes back to the fact that there is no way for a mineral 
patent to contain a reservation for the protection of the estate of an oil and gas 
leaseholder. On the other hand, the Stock Raising Homestead Act contains 
specific provisions for the issuance of mineral pavents containing “appropriate 
notations declaring them to be subject to the provisions of this act with reference 
to the disposition, occupancy, and use of the land as permitted to any entryman 
under this act.” 

The essence of the reasoning of the Department in regard to this controversy 
ean be found in the opinion furnished to the Honorable Charles L. Richards, 
House of Representatives, in response to a request from the Congressman for in- 
formation as to the manner of disposition of lands “‘valuable for saline salts, borax, 
potash, etc., which also contain gold values.’”’ 

It appears from the opinion that the specific information requested concerned 
gold claims on land containing potassium. In its opinion the Department pointed 
out that certain of the minerals enumerated by the minerals leasing acts are 
subject to disposition only in manner provided in such acts, i. e., by lease and 
permit systems. The Office of the Secretary of the Interior contends that prior 
to the enactment of the leasing acts, the deposits of the listed minerals were 
subject to location under the general mining laws. The Department then ex- 
presse? the opinion that lands having known deposits of any of the listed min- 
oi nenleehhabeaaett 

17 Tbid., p. 651. 


18 Tbid., p. 652. 
#50 L. D. 650. 
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erals could not be located for the metalliferous mineral Ceposits and discussed 
its prior decision in the McClory case. The opinion said: 

“Although the decision in the McClory case went only to the question of 
patentability of the assorted location there involved, the principles upon which 
that decision is based would apply with equal force to the question as to the 
locatability under the mining laws, on account of a metalliferous mineral deposit, 
after passage of the act of 1917, of lands known to be valuable for deposits of 
potassium, * * * On the other hand, it is in substance provided * * * in the 
mining laws, that the locators of mining locations, their heirs, and assigns, on 
lands subject to such location, and with respect to which locations the require- 
ments of the mining laws have been complied with, shall, all else being regular, 
be entitled to the exclusive right of possession of, and an unrestricted patent 
to, the land so located 

“Clearly, therefore, there can be no room for the contemporaneous operation of 
both the mining laws and one or the other of the leasing acts with respect to the 
same lands, if known at the time a mining location is sought to be made thereof after 
the passage of the applicable leasing act, to be valuable on account of any of the 
miner: ls named in the acts, and the Department would be constrained to hold that 
as to such lands, even if containing metalliferous mineral deposits, the mining laws 
have been repealed by the later leasing act. While the effect of this conclusion 
would be to bar the patenting of lands such as those here under discussion, ur der 
the mining laws, the situation is one that in the opinion of the Department can 
be remedied only through legislation by Congress.’’ 2° 

It therefore appests that the drilling contractor who happened to hit a placer 
deposit of gold while wildcatting for oil, and tried to secure a patent on such placer 
with protection for the leaseholder, had innocently caused the birth of a concept 
of administrative law with tremendous consequences to the mining profession. 

The legal soundness of the reasoning behind this concept ‘might well be ques- 
tioned. It could be argued that the granting of a lease for a particular purpose 
conveys merely a limited estate to the oil and gas permittee! The remainder 
and all residual rights remain in the grantor, i. e., the sovereign.22 Such rights 
would include, of course, all minerals other than the specific minerals designated 
in the lease and the implied right to remove the other minerals without inter- 
ference with the lessee’s rights.22 These rights not having been granted, but 
remaining in the sovereign, it might well be argued that they could be enjoyed and 
located, at least as to the minerals as distinguished from ‘“‘land and minerals,’’ 
by a miner operating under the general authority and license granted by the mining 
laws of 1866 and 1872.%4 

Even if it were true that a mineral patent could not be issued containing a 
reservation protecting an outstanding interest, it is hard to see why such fact, 
prior to application for patent, would invalidate or prevent the operation of a 
mining location which did not conflict with nor hamper the interest outstanding. 
In addition, however, there is authority in the law for the insertion of a reserva- 
tion in a grant even though no specific legislative authority for such insertion 
exists.?5 . 

It might be that a court would not sustain the conclusion of the land decision. 
In commenting upon these decisions, many years ago, one of Ainerica’s foremost 
authorities on mining law said: 

“The opinion approved the case of Joseph E. McClory, 50 L. C. 623, where 
entry of a gold placer was rejected on the ground that its location was made while 
an oil and gas permit was in force under the general leasing act. The reasoning 
in the case was practically the same as in the opinion approving it. Whatever 
may be said about the conclusion as to a gold placer we can see no justicejor 
reason for applying the same reasoning to a metalliferous lode location.”’ *° 

Ibid, p. 651 
2! See i Summers Oil & Gas, sec. 153 and the detailed analysis therein contained of the various ways in 
which courts have treated the interest of the lessee created by an oil and gas lease. Regardless of whether 
this interest is treated as a mere license, a profit a prendre, a servitude, an incorporeal hereditament or a fee 
interest in the land, all are limited rights remaining in the grantor. See also C.J, R. v. Crawford, C. C. A. 
9, 148 F. 2d 776, affirmed 66 S. Ct. 409, 326 U. 8. 599, 90 L. Ed. 343. 

2 C.J. R.v. Crawford, C. C. A. 9, supra, 58 C.J. 8. 160, T. W. Phillips Gas & Oil Co. v. Manor Gas Coal 
Co., 68 Pa Super. 372. 

258 C.J. S. 201 (f); Rey) olds v. McMan Oil & Gas Co., Tex. Conn. App. 11 S. W. 2d 778; Shell Petroleum 
Corp. v. Liberty Gravel & Sand Co., Tex Civ. App. 1288S. W. 2d 471, 58 C.J. 8.178 (a); Praeletorian Diamond 
Oil Assn. v. Garvey. Tex. Civ. App. 158. W. 2d 698. 

* Prior act of 1866, 14 Stat. 251, and act of 1872, 17 Stat. 91, now incorporated in 30 U.S. C. A. 22. 

°8 Terry v. Midwest Refining Co. (CCA. N. M.) 64 F, 2d 428, cert. denied Terry v. Midland Refining Co., 
548. Ct. 74, 290 U. S, 660, 78 L. Ed. 571. 

% Morrison’s Mining Rights, 16th Ed., p. 275. 
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It is interesting to note that Morrison went on to say, ‘“However, the ultimate 
construction of that law must be by the courts and not by the Department.”’ 27 

The fact remains, as indicated in the first decision and in the opinion, that 
legislative clarification would be the proper remedy of this situation. It is believed 
that a truer guide to legislative intent and policy could be achieved by amendment 
by act of Congress to the Minerals Leasing Act of 1920, than could be achieved 
by prolonged and costly litigation. 

It is interesting to note, also, that a precedent already exists for such an amend- 
ment. As said before, the above cases were decided in 1924 and 1926, respectively, 
and Congressman Richards had secured an opinion from the Department con- 
cerning the validity of gold claims on potash ground in 1924. In 1927, an amend- 
ment to the Potash Leasing Act was enacted which provided as follows: 

‘Prospecting permits or leases may be issued under the provisions of sections 
281-285 of this title for deposits of coal or other minerals, on condition that such 
other deposits be reserved to the United States for disposal under appropriate laws: 
Provided, That if the interests of the Government and of the lessees will be sub- 
served thereby potassium leases may include covenants providing for the develop- 
ment by the lessees of chlorides sulphates, carbonates, borates, silicates, or nitrates 
of sodium, magnesium, aluminum, or calcium, associated with the potassium 
deposits leased, on terms and conditions not inconsistent with the sodium pro- 
visions of sections 261 and 263 of this title: Provided further, That where valuable 
deposits of mineral now subject to disposition under the general mining laws are 
found in fissure veins on any of the lands subject to permit or lease under sections 
281-285 of this title the valuable minerals so found shall continue subject to 
disposition under the said general mining laws notwithstanding the presence of 
potash therein. February 7, 1927, chapter 66 No. 4, 44 Statute 1058.’ 3 

Probably Congress should have gone one step further and incorporated a pro- 
vision in the foregoing section similar to the quoted part of the Livestock Raising 
Homestead Act to provide for authority for the insertion of a reservation in favor 
of the potash leaseholder in case of a mineral application for a patent. Neverthe- 
less the Potash Act, passed the year after the Land Office decisions stand as an 
indication of congressional intent. 

It is submitted that an amendment to the Oil and Gas Leasing Act should be 
enacted to allow disposition of minerals under the general mining laws notwith- 
standing the existence of an oil and gas lease and provision should be made to 
protect the interest of the oil and gas leaseholder by suitable reservation in case 
of an application for mineral patent. In addition, the effect of such amendment 
should be made retroactive so that it would validate claims involved in the present 
controversy. It is believed that such retroactive effect would not be legally 
objectionable since it would not deprive the oil and gas leaseholders of any rights 
granted to them by their oil and gas leases. As stated before, the granting of 
an oil and gas lease is a specific grant of a limited estate, i. e., the right to prospect 
for and remove oil and gas upon stated conditions. A recognition of the validity 
of locations made under the mining laws, as long as such locations do not abridge 
or impair rights granted by the prior lease would deprive no one of property rights. 
In fact, it is believed that the holders of oil and gas leases would join with the 
miners in support of such legislation. 


CLARIFICATION OF RESERVATION IN AEC ACT 


There is, however, another matter which should be given consideratioa in com- 
pletely resolving this problem. A shadow of doubt and uncertainty is cast upon 
the validity of uranium claims located in oil and gas leaseholds granted subse- 
quent to 1946 by the wording in one of the sections of the Atomic Energy Act 
itself. Subsection 7 of the article entitled ‘‘Source Materials’’ provides, first, 
that: 

‘All uranium, thorium, and all other materials determined pursuant to para- 
graph (1) of this subsection to be peculiarly essential to the production of fission- 
able material, contained in whatever concentration, in deposits in the public lands 
are reserved for the use of the United States subject to valid claims, rights, or 
privileges existing on August 1, 1946.” 

This subsection provided, second, that: 

“The Secretary of the Interior shall cause to be inserted in every patent, con- 
veyance, lease, permit, or other authorization granted after August 1, 1946, to 
use the public lands on their mineral reserves, under any of materials so reserved, 
a reservation to the United States of all such materials, whether or not of com- 





27 Thid., p. 275. 
#30 U. 8. C. A. 284, 
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mercial value, together with the right of the United States through its authorized 
agents or representatives at any time to enter upon the lands and prospect for, 
mine, and remove the same, making just compensation for any damage or injury 
occasioned thereby.’’ 2” 

For a while after the passage of the Atomic Energy Act there was doubt whether, 
in view of the first part of the above subsection, any public domain was open for 
location for uranium under the general mining laws. It was, however, determined 
by the AEC and the Department of the Interior that the reservation of all fission- 
able source material under the public domain for the ‘‘use of the United States’’ 
did not prohibit the staking of a valid claim as a result of the discovery of uranium 
under the mining laws, and a program of encouragement of private exploration, 
location, and development by miners was adopted and has been followed by the 
Atomic Energy Commission. Prospecting for Uranium, Revised 1951, page 52, 
prepared and published by United States AEC and United States GS.%? 

The question then arises whether the granting of a lease containing such a 
reservation of fissionable source minerals to the United States, ‘‘together with the 
right of the United States through its authorized agents or representatives at any 
time to enter upon the lands and prospect for, mine, and remove the same,’’ 
amounts to a withdrawal of the lands covered from exploration and location by 
individuals under the general mining laws. In its terms the reservation seems to 
be an exclusive right, reserved only to authorized agents of the United States, and 
unless the license granted miners to explore and locate the public domain under 
the laws 1866 and 1872 can be considered as authorizing individual miners to 
exercise the rights reserved by the United States, the section would amount to a 
withdrawal. 

It is believed, however, that it was not the intent of Congress that the granting 
of an oil and gas lease with such reservation should effect a withdrawal by implica- 
tion. First of all, the President has the power to withdraw lands from location 
by specific act. Such power has already been exercised on a number of occasions 
The reason for withdrawing land has been to allow the AEC to explore by diamond 
drilling and geological survey areas which are: potentially productive but which 
are not being explored by private endeavor. To hold that the granting of an oil 
and gas lease withdraws an area from private exploration regardless of whether 
the area is being explored and developed by private initiative would run directly 
counter to the policy of withdrawal. 

Whether an oil and gas lease covers an area or not, the Government has specific 
power to withdraw an area from further private appropriation should it be deemed 
necessary or advisable.*! It is submitted that a clarifying amendment should be 
passed by Congress, providing in section 1805 (b) (7) that the reservation con- 
tained in instruments was not intended by Congress to prevent exploration and 
location under the mining laws in any areas not specifically withdrawn by 
withdrawal order. 


MEANS OF SOLUTION 


The Rew Materials Division of the AEC, cognizant of the inequities created 
by the controversy over claims in oil and gas areas, have attempted to devise a 
method by which such claims staked in good faith can be validated. After study 
of the problem and consultation with the Un'‘ted States Department of the 
Interior, the AEC announced that leases from the AEC would he issued author- 
izing the claimants to operate their claims as authorized agents ‘‘of the United 
States.” 

It is submitted that the AEC Raw Materials Office has made, within the extent 
of their administrative authority, a bona fide eTort to provide administrative 
relief until this problem can be finally settled. Such a solution, however, on a 
permanent basis, would be scant protection to the miner. 

There being no statutory law concerning the terms of such leases to which a 
miner might look to ascertain his rights, his entire operation would apparently 
be at the sufference of the administrative discretion of the Atomic Energy Com- 
mission officials, both as to operating conditions and as to tenure. In the absence 
of statutory definition, the duration of such leases would actually be a matter of 
discretion. Such a solution would place miners who had located on oil and gas 


2% 42 U.S.C. A. 1805 (b) 7. 

%” Prospecting for Uranium, Revised Edition, published 1951, by United States Atomic Energy Commis- 
sion and United States Geological Survey, p. 52. 

3! The withdrawal orders of the President affecting uranium lands have recited the authority as:‘‘The 
authority vested in me as President of the United States, and in further effectuation of the policies declared 
by Section 1 ofthe Atomic Energy Act of 1946 (60 Stat. 755).’’ Seealso30 U.S. C. A. 1801 et seq. 
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areas at a tremendous disadvantage compared to miners who happened to locate 
claims in areas not covered by such leases. The large companies who have claims 
originally staked for vanadium would be relatively less hampered because mary 
of their claims predate oil and gas leases. Inste ad of encouraging new companies 
to enter the field such a solution would act as a deterrent to new companies 
and miners by adding yet another uncertain h:zard to a business filled with 
uncertainty and hazard. Unless an admivistrative way can be found for a reversal 
of the opinion and the two prior decisions of the Secretary of the Interior’s office 
and a clear validation of the claims by virtue of the compliance of the locators 
with the general mining laws as distinguished from a validating permit or license 
being granted, it is believed that legislation is the proper remedy. 

Strangely, this is a controversy without opposing, conflicting interests. It is 
a matter which has largely grown out of a decision reluctantly rendered by the 
Land Office in its interpretation of existing statutes. The decision, itself, points 
to the need for legislative clarification. Also, concerning clarification of the res- 
ervation required by subsection 7 of the Atomie Energy Act, the Congress ree- 
ognized that with the snactaat of this act it was embarking upon uncharted 
waters into a new field. The act itself states, that the field being one in which 
unknown factors are involved, ‘Therefore, any legislation will necessarily be sub- 
ject to revision from time to time.” * 


PUBLIC POLICY IN AEC RAW MATERIALS PROCUREMENT 


It. is recognized that the Atomic Energy program is of such vital importance to 
our national security and well being, that the United States Government must 
continue to exercise a paramount power of control and — ision over the entire 
program. Under the Atomic Energy Act, however, the Government does possess 
such paramount powers. In regard to the raw materials phase of the program, 
all uranium and other source material is reserved for the use of the United States; *4 
the sale of all ores are thereby controlled; the price to be paid for the ore is set by 
the Government; the United States has the right under the act to withdraw any 
of the unappropriated public domain from further location; and finally as to 
claims already staked and whether patented or not, the Commission has the 
power and authority to purchase, take, requisition, condemn, or otherwise 
acquire, supplies of source materials or any interest in real property containing 
deposits of source materials to the extent deemed necessary to effectuate the 
purposes of the Atomic Energy Act.% 

Thus by express authority, the Atomic Energy Commission has been granted 
the powers necessary over such a vital program as atomic energy development. 
Still there is a wide area in which private initiative and endeavor can play its 
important role. One of the declared policies of the Atomic Energy Act is the 
‘strengthening of free competition in private enterprise.” °° The grant powers 
given by Congress to the AEC were not meant to create an exclusive Government 
business of the mining of uranium but rather to give the Commission the power 
in the case of failure of private endeavor to step in and exercise its paramount 
control. 

The publication prepared and published by the United States Atomie Energy 
Commission and the United States Geological Survey entitled ‘Prospecting for 
Uranium” issued to e a private exploration and mining of uranium in dis- 
cussing the role of the Government and its reserved powers in the program, states: 

“Because of the provisions of the Atomic Energy Act, the Government keeps 
certain rights in uranium or thorium ores located on publie lands after August 1, 
1946. The most important of these is the right of the Atomic Energy Commission 
to enter on the land subject to the location and remove this uranium or thorium 
ore. If this right of entry is used, the Commission is required by law to compen- 
sate the locator for the damage or injury caused by its action, although not for the 
uranium or thorium which is removed, 

‘“* * * This right of the Commission to enter and remove ores which contain 
uranium or thorium protects the Government from, among other things, a 
claimholder’s refusal to work a deposit. 

“Under the provisions of the Atomic Energy Act, the Atomie Energy Com- 
mission may also, if it considers it necessary, require the delivery to the commission 
of uranium or thorium, located on public lands after August 1, 1946, after the 
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metal has been mined and separated. If the Commission exercises this power, 
it must pay the reasonable value of their services, including a profit, to these 
persons found by the Commission to have performed services in the discovery, 
mining, and extraction of the metal. It does not have to pay for the uranium 
or thorium. 

“Up to the present time, the Commission has not thought it desirable or 
necessary to exercise either of those rights, and it will not be the policy of the 
Comunission to exercise them except in case of emergency where no other course 
of action is practicable. It is not expected that such as occasion is likely to 
arise.”’ 

The pressing urgency of the controversy which has arisen concerning the 
title to uranium claims included within prior oil and gas lease areas can be judged 
by two immediate effects which it has already occasioned. The Atomic Energy 
has refused to make bonus payments for production from claims 
covered by prior leases, and the Defense Minerals Exploration Authority has 
refused to grant loans for the exploration and development of properties in such 
| this controversy has been resolved. Thus, two instrumentalities 


Commis on, 





lease areas unt 

of the Federal Government charged with the duty and responsibility of assisting 
and encouraging the development of startegie mineral resources have felt the cloud 
upon the validitv of these 1 ing locations to be sufficiently serious to cause 
suspe mn of further action on their part In many cases in oil lease areas it 
has brought further private development and production to a virtual standstill 
Pending resolution of this matter, the possessory I ghts of the miners u ider ¢ ppli- 
cable mining laws and the efforts and money expended in staking claims in these 
areas stands in jeopardy it is respectfully submitted that this is a problem 
which should receive immediate attention 


Respectfully submitted 
Witi1ram G. WaALpeEck, Altorney. 
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APPENDIX B 


(The act of August 12, 1953 [67 Stat. 539], to which reference is 
made in S. 3344, is set forth below.) 


Pusitic Law 250, 83d ConcreEss, CHapTrerR 405, Ist Session, S. 1397 





AN ACT Relating to mining claims located on land with respect to which a permit or lease has been issued 
or an application or offer for permit or lease has been made, under the mineral leasing laws, or known to 
be valuable for minerals subject to disposition under the mineral leasing laws, and for other purposes 


Be it enacted by the Senate and House of Representatives of the United States of 
{merica in Congress assembled, That (a) subject to the provisions of this Act and 
to any valid intervening rights acquired under laws of the United States, any 
mining claim located under the mining laws of the United States subsequent to 
July 31, 1939, and prior to January 1, 1953, on lands of the United States which 
were at the time of such location— 

(1) included in a permit or lease issued under the mineral leasing laws; or 
(2) covered by an application or offer for a permit or lease which had 
been filed under the mineral leasing laws; or 

3) known to be valuable for minerals subject to disposition under the 

mineral leasing laws; 

shall be effective to the same extent as if such mining claim had been located on 
lands which were at the time of such location subject to location under the mining 
laws of the United States: Provided, however, That in order to obtain the benefits 
of this Act, the owner of any such mining claim shall, not later than one hundred 
and twenty days after the date of enactment of this Act, post on such claim in the 
manner required for posting notice of location of mining claims and file for record 
in the office where the notice or certificate of location of such claim is of record 
an amended notice of location of such claim, stating that such notice is filed 
pursuant to the provisions of this Act and for the purpose of obtaining the benefits 
thereof. 

(b) Labor performed or improvements made upon or for the benefit of such 
mining claims after the original location thereof shall be recognized as applicable 
thereto for all purposes to the same extent as labor performed and improvements 
made upon or for the benefit of mining claims which are not affected by this Act. 

(c) Any withdrawal or reservation made after the original location of such min- 
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ing claim affecting land covered by such mining claim is hereby modified and 
amended so that the effect thereof upon such mining claim shall be the same as 
if such mining claim had been located upon lands of the United States, which, 
subsequent to July 31, 1939, and prior to the date of such withdrawal, were subject 
to location under the mining laws of the United States. 
4 Sec. 2. Any mining claim given force and effect as provided in section 1 of this 
Act shall be subject to the reservation to the United States of all minerals which, 
upon the effective date of this Act, are provided in the mineral leasing laws to be 
disposed of thereunder, and the right of the United States, its lessees, permittees, 
and licensees, to enter upon the land covered by such mining claim to prospect 
for, mine, treat, store, and remove such minerals, and to use so much of the sur- 
face and subsurface of such mining claim as may be necessary for such purposes, 
and to enter upon such land whenever reasonably necessary for the purpose of 
propsecting for, mining, treating, storing, and removing such minerals on and 
from other lands of the United States; and any patent issued for any such mining 
claim shall contain such reservation. 

Sec. 3. The rights under any mining claim given force and effect by this Act 
shall also be subject to the reservation to the United States speci‘ied in section 5 
(b) (7) of the Atomic Energy Act of 1946, as amended, and, in addition, any 
’ reservation or reservations required by any other provision or provisions of law; 

and any patent issued for such mining claim shall contain such reservations. 
Sec. 4. Except as this Act provides for (a) validation of certain mining claims 
located on lands described in section 1 of this Act, and (b) the modification and 
amendment of certain withdrawals or reservations of land, nothing in this Aet 
shall affect any power or authority duly vested in the Atomic Energy Commission 
or any other agencv, department, or officer of the United States to make leases, 
withdrawals, reservations, or other arrangements with respect to source materials 
as defined in section 5 (b) (1) of the Atomic Energy Act of 1946, as amended. 
Sec. 5. As used in this Act ‘‘mineral leasing laws”’ shall mean the Act of October 
20, 1914 (38 Stat. 741); the Act of February 25, 1920 (41 Stat. 437); the Act of 
April 17, 1926 (44 Stat. 301); the Act of February 7, 1927 (44 Stat. 1057) and all 
Acts heretofore or hereafter enacted which are amendatory of or supplementary 
to any of the foregoing Acts. 
Approved August 12, 1953. 
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